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MARINE SANCTUARIES PROGRAM
REAUTHORIZATION

TUESDAY, APRIL 19, 1988

HouseE orF REPRESENTATIVES, SUBCOMMITTEE ON OCEANOG-
RAPHY, AND SUBCOMMITTEE ON FISHERIES AND WILDLIFE
CONSERVATION AND THE ENVIRONMENT, COMMITTEE ON
MERCHANT MARINE AND FISHERIES,

Washington, DC.

The subcommittees met, pursuant to notice, at 2:10 p.m., in room
1334, Longworth House Office Building, Hon. Mike Lowry (chair-
man of the Subcommittee on Oceanography) presiding.

Present: Representatives Lowry, Studds, Hutto, Hughes, Pickett,
Saxton, and Herger.

Staff present: Curt Marshall, Nancy Tyson, Jan Chisolm, Larry
Flick, and Lisa Pittman.

STATEMENT OF HON. MIKE LOWRY, CHAIRMAN, SUBCOMMITTEE
ON OCEANOGRAPHY

Mr. Lowry. I call this joint hearing of the Subcommittee on
Oceanography and the Subcommittee on Fisheries and Wildlife
Conservation and the Environment to order.

Our Ranking Minority Member will be joining us soon. Our lead-
off witnesses today will be three distinguished Members of Con-
gress who have been very active in the National Marine Sanctuary
issues and programs. And when we get to our first panel, those dis-
tinguished Members of Congress will be our first panel.

This hearing is on the National Marine Sanctuary Program. The
Subcommittees on Fisheries and Wildlife Conservation and the En-
vironment and Oceanography are hoping to have a markup in the
not too distant future. Hopefully on May 19. So we're very interest-
ed in having those recommendations and observations on the reau-
thorization legislation that the subcommittees will hear comments
on by our witnesses today.

I'd like to ask unanimous consent that my opening statement be
placed in the record, for the sake of saving time, and call on the
distinguished Chairman of the Subcommittee on Fisheries and
Wildlife Conservation and the Environment for any opening state-
ment he might care to make.

[The opening statement of Mr. Lowry follows:]

(1)
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STATEMENT BY THE HONORABLE MIKE LOWRY (D-WA)
REGARDING THE REAUTHORIZATION OF THE NATIONAL MARINE
SANCTUARY PROGRAM

SUBCOMMITTEE ON OCEANOGRAPHY

April 19, 1988

Today we will be hearing testimony about the reauthorization of the
National Marine Sanctuary Program. I would like to welcome our
witnesses today and those of you who are interested in this
impecrtant but rather low-profile marine resource management
program. I am very anxious to hear what our witnesses today have
to say about various issues which should be considered in the
context of the reauthorization process. I happen to believe that
this particular reauthorization process is extremely important to
the Marine Sanctuary Program, and I believe that the process can
help inject a new vitality into the marine sanctuary management and

designation process.

I would also like to note that the Subcommittee on Oceancgraphy and
the Subcommittee on Fisheries and Wildlife Conservation and the
Environment, have scheduled a scheduled a joint Subcommittee markup
on May 19th, and we look forward to moving this legislation through
the Committee and to the House Floor in a fairly rapid fashion.
Therefore, it is important that witnesses be as precise and
succinct as possible in making recommendations for legislative

changes tc the Act. While H.R. 4208, a general reauthorization



bill for the National Marine Sanctuary Progrem, was introduced on
March 21st, by myself, Mr. Jones of North Carolina, Mr. Studds,
Mr. Fascell, Mr. Alexander, and Mr. Hughes. I would expect that
H.R. 4208 will be the primary vehicle for consideration of other
issues which are likely to be discussed at today's hearing. 1In
fact, there are a number of issues which I would hope that
witnesses would address as specifically as possible at today's

hearing.

First, the Administration is recommending reauthorization of Title
II of the Marine Protection, Research and Sanctuaries Act at a
level of $2.325 million for FY 1989, and such sums as may be
necessary for FY 1990. Is this amount sufficient for managing the
existing sanctuaries and designating new sanctuaries which Congress
and the Administration deem as important? I would appreciate
comments regarding the adequacy of this level of support for the

program over the next four years.

Second, another issue in which the Subcommittees are interested is
the question of assessment and recovery of damages to sanctuary
resources. In fact, my colleagues, Mr. Studds and Mr. Lagomarsino,
have introduced legislation, which we would hope to incorporate
into the reauthorization process to address this issue. Two recent
groundings of large commercial vessels, one in the Key Largo
National Marine Sanctuary and one in the Gulf of the Farallones
National Marine Sanctuary, have caused destruction of coral reef in

the first instance, and destruction of seabird and crustacean



habitat in the second instance. At this time, NOAA does not have
the explicit authority to assess damages to sanctuary resources and
to use the sums recovered for the restoration or replacement of
those resources. If the legislation which has been introduced or
to be enacted, it would enable NOAA to use some of the funds from
the settlement of the WELLWOOD incident on restoration of the coral
reef which was damaged in the Key Largo National Marine Sanctuary.
Vs
Third, another issue which will discussed and is likely to come up
repeatedly in the future, is the question of whether NOAA can enter
into concession agreements within National Marine Sanctuaries
similar to those entered into by the National Park Service for
certain types of activities. At this time it is unclear whether
NOAA has such authority and whether such authority should be
explicitly conferred to NOAA in order allow some commercial
activities within a sanctuary, while at the same time protecting

the purpose for the which the sanctuary was designated originally.

Fourth, questions have been raised about the pace and the general
administration of the designation process. For example, the Flower
Garden Banks Marine Sanctuary has been "considered" for over 10
years, and is not yet designated. Although Congress attempted to
remedy some of the problems with the designation process in 1984,
based on recent history, there is considerable uncertainty and

potential delay associated with the existing designation process.

Finally, a number of sites have been suggested for possible



legislative or quasi-legislative designation within the context of
the reauthorization process. These sites include (1) Monterey Bay,
(2) San Juan Islands, (3) Outer Washingtun, and (4) Stellwagen Bank
and Nantucket Sound and Shoals. I look forward to hearing further

testimony about these proposed designations.

Finally, I believe that this reauthorization process is an
important step in revitalizing a program which could contribute
substantially to our nation's recognition and protection of unique
marine areas. I also believe that a revitalized National Marine
Sanctuary Program could contribute substantially to public
education and research about the importance our nation's estuaries,

oceans, and coastal areas, and the resources which inhabit them.

At this time I would like to defer to Chairman Studds, the Chairman
of the Subcommittee on Fisheries and Wildlife Conservation and the

Environment.
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Mr. Stupbps. No. I have no statement.

Mr. Lowry. We appreciate that.

Mr. Saxton, do you have an opening statement, you would care
to make?

Mr. SaxToN. In the interest of time, I will decline.

Mr. Lowry. Well, thank you very much.

Mr. SaxtoN. Mr. Chairman?

Mr. Lowry. Mr. Saxton.

Mr. SaxToN. May I ask unanimous consent that Mr. Davis’ state-
ment be included in the record at this point?

Mr. Lowry. Without objection, the statement of Congressman
Robert Davis is included in the record at this point. Also, we will
include in the record the statement from the Ranking Minority
Member, Mr. Shumway.

[The statements of Mr. Davis and Mr. Shumway follow:]

StaTEMENT BY HON. ROBERT W. Davis, A U.S. REPRESENTATIVE FROM MICHIGAN

From the first Sanctuary designated in 1975, the Civil War ironclad U.S.S. Moni-
tor, the National Marine Sanctuaries Program has sought to conserve areas of the
marine environment as living laboratories and for the enjoyment of future genera-
tions. ;

The progress of this Program has been slow, with only seven Sanctuaries created
since the passage of Title III of the Marine Protection, Research and Sanctuaries
Act in 1972. Experts have selected over 30 areas in Great Lakes and U.S. marine
waters which are eligible for inclusion. NOAA has indicated that it will be designat-
ing two new sites this year and another in 1989. However, the proposed budget for
the Program is significantly smaller than last year, leading us to wonder if these
new Sanctuaries will be designated or, if they are, if existing Sanctuaries will suffer.

I am also concerned that not all regions of the U.S. are represented in the Sanctu-
ary program. There are no Sanctuaries which are active candidates in the Great
Lakes, the North Atlantic or the Pacific Northwest. Each of these regions is repre-
sented on the Site Evaluation List, and I hope that, with adequate resources, NOAA
will step up its consideration of these yet unrepresented areas.

Finally, last week the House passed S. 858, a bill granting states title to aban-
doned shipwrecks in state waters. Congressman Shumway had attempted to im-
prove this bill by clarifying that U.S. management authority over shipwrecks locat-
ed within National Marine Sanctuaries would be paramount. This amendment
failed. The authorization of this Program appears to me to be the second-best place
to address this issue, as well as the question raised in comments received from
NOAA that actual title to these shipwrecks should remain in U.S. hands.

I also want to welcome Congressman Robert Lagomarsino who will be sharing
with us his bill, H.R. 3772. Its many provisions are designed to help protect the
beautiful Channel Islands National Marine Sanctuary.

Thank you.

STATEMENT BY HON. NORMAN D. SHUMWAY, A U.S. REPRESENTATIVE FROM
CALIFORNIA

Thank you, Mr. Chairman. I am pleased that the reauthorization of Title III of
the Marine Protection, Research, and Sanctuaries Act, to extend the National
Marine Sanctuaries Program, is supported by the Administration. As far as [ know,
the matter is noncontroversial.

Mr. Chairman, I know that you have introduced legislation to reauthorize this
program. As well, other Members, including my good friend improvements and ad-
justments to the law. I am sure that this Committee will move swiftly to consider
these proposals, and I look forward to that action.

I also hope that the Administration’s proposals for changes in the marine sanctu-
_ aries law will be considered carefully by this Subcommittee. The Administration has
requested to restore the Secretary’s authority to enter into agreements with states
regarding enforcement of sanctuary regulations; they have requested a clarification
in the law regarding permit violations and enforcement; and they have asked for
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specific authorization for search and seizure powers for Federal enforcement officers
within sanctuaries. These all seem to be constructive suggestions.

Again, Mr. Chairman, I look forward to working with you on legislation to extend
this program and I welcome today's witnesses.

Mr. Lowry. Well, if we could begin, then with our first witness,
the distinguished gentleman from California, Mr. Robert Lagomar-
sino from the 19th Congressional District, who's been very active
on this important issue.

Your prepared statement will be inserted immediately following
your oral presentation. So, Bob, if you would just proceed ahead as
you would care to.

STATEMENT OF HON. ROBERT J. LAGOMARSINO, A U.S.
REPRESENTATIVE FROM CALIFORNIA

Mr. LaAcomARsINO. Chairman Studds, Chairman Lowry, members
of the committee, I'm pleased to appear before you today in sup-
port of reauthorization of the Marine Protection, Research and
Sanctuaries Act of 1972.

As the committee knows, it was in the Santa Barbara Channel in
the District I represent that the event occurred which led, many of
us feel, to the passage of the Marine Sanctuaries Act in 1972; the
oil well blow-out on platform “A” in January, 1969. One result of
this event was the enactment by the California Legislature of a bill
I authored creating a 200-3quare mile sanctuary around the Santa
Barbara Channel Islands. Another was the passage by Congress in
the same year of the Marine Protection Research and Sanctuaries
Act of 1972.

In 1980, Congress enacted legislation which I authored creating
the Channel Islands National Park, and in 1981, the area for six
miles around the islands was designated a National Marine Sanctu-
ary, joining sanctuaries off North Carolina and Florida.

Last September an event occurred which threatened both the
sanctuaries and the pnark—Mr. Chairman, I'm summarizing my
staterélent. I would ask that the entire statement be included in the
record.

Mr. Lowry. Without objection, so ordered.

And let me quickly welcome, the distinguished Congressman
from Florida, Mr. Fascell. We will prcceed with your statement,
Mr. Fascell as soon as Mr. Lagomarsino is finished.

Mr. LacomarsiNno. Which threatened both the sanctuaries and
the park, a collision between two foreign-flag vessels—the Pac Bar-
oness, a Liberian-registered ore carrier, and the Atlantic Wing, a
Panamanian-registered freighter carrying automobiles, occurred
aboui 12 miles off Point Conception, the western entrance to the
Channel. The Pac Baroness sank, and almost irnmediately began
leaking Bunker C fuel oil. Within three days the resulting oil slick
had expanded to 18 square miles and was threatening to come
ashore on San Miguel Island, the western-most of the islands and
the breeding ground for sea lions, seals and elephant seals.

At my request, I flew over the slick, accompanied by the Coast
Guard and by my colleague, Elton Gallegly, and at our request the
Coast Guard agreed to convene a Board of Inquiry into the acci-
dent. Fortunately, the wind shifted and the oil did not come ashore.
But it's clear that had the wreck occurred a few miles to the East,
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or had it involved an oil tanker, for example, the sanctuary and
the park would have sustained damage.

At my request, members of the Full Committee joined in in
Santa Barbara last year to collect testimony on the event, and in
December, the Coast Guard and Navigation Subcommittee held a
hearing here in Washington, D.C. to consider legislative remedies.

My bill, H.R. 3772, the Santa Barbara Channel Protection Act,
was the outgrowth of those hearings, and five members of the full
committee are cosponsors, as well as Congressman Gallegly. There
are five titles covering a number of suggestions made at the earlier
hearing, ranging from improved navigational aids and vessel traffic
control, to tug and fireboat protection. And we feel that the bill
embodies a comprehensive approach, and hope it receives favorable
consideration.

In particular, though, Mr. Chairmen, I'd like to direct the com-
mittee’s attention to Title IV of the bill, the Natural Rescurce Pro-
tection Title; and I want to acknowledge at this point, the debt
which we owe to the Chairman, Mr. Studds, whose H.R. 3640 is the
basis {for Title IV in my bill. And I'm pleased to be a cosponsor of
H.R. 3640.

Under Title III of the Marine Protection, Research and Sanctuar-
ies Act, the National Oceanic and Atmospheric Administration,
NOAA, may assess civil penalties for violations of sanctuary regu-
lations. Although there is no explicit authority to recover monetary
damages for harm to sanctuary resources, NOAA has brought two
successful lawsuits on this basis.

Title IV of my bill addresses problems which were encountered
by NOAA and by the Justice Department in the pursuit of these
cases, and both agencies were consulted in developing this title.
First, Title IV grants NOAA explicit authority to bring resource
damage actions, to respond to incide~ts threatening or harming
sanctuary resources, and to assess the damages that will be sought
for injury to sanctuary resources. It also makes persons who harm
sanctuary resources, and any vessels used in such act, liable.

Second, the act authorizes the creation of a special fund to re-
ceive monetary damages collected under the above authority.
Under current law, any funds recovered are deposited in the gener-
al fund of the Treasury, rather than being earmarked to repair or
enhance the damaged resources or otherwise used by NOAA to
benefit the injured resource.

Third, the bill corrects a problem experienced by the Justice De-
partment when it attempted to serve process on the owner of the
foreign-flag vessel, the M/V Wellwood, which ran aground in the
Key Largo Marine Sanctuary. A final point made by the bill is to
create a rebuttable presumption of correctness when damages are
assessed under regulations prepared by the Department of the Inte-
rior.

Penalties recovered under this provision are to be distributed in.
the following order of priority—and I go into detail on this in the
statement—20 percent or up to $750,000 to be placed in a National
Marine Sanctuary Emergency Response and Damage Assessment
Fund. This will give NOAA seed money to quickly respond to emer-
gencies or threats. Two, to restore or replace damaged resources, or
to acquire equivalent sanctuary resources. And this comes from the
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Superfund law, where penalties from parties responsible for pollut-
ing an area are used to make the site whole again. Three, to reim-
burse the National Marine Sanctuary Program Emergency Re-
sponse and Damage Assessment Fund for costs incurred, ensuring
that funds will be available for the next incident. Four, to manage
the damaged marine sanctuary; or five, to manage any other Na-
tional Marine Sanctuary.

Title IV would apply to the prospective payments made under
the settlement agreement of the two NOAA cases, and to any other
funds recovered after November 30, 1986.

I feel, Mr. Chairman, that the changes proposed in Title IV of
my bill would help ensure that those who damage our marine re-
sources will bear the liability for correcting those damages, and
that adequate funds will be available for taking emergency action
whenever the need arises. The wreck of the Pac Baroness provides
a warning that we can only ignore at our peril. Let's not wait for
another catastrophe to strike, as it did in 1969 and again last year.

And again, thank you for providing me this opportunity to ad-
ﬁress the issue, and I'd be happy to answer any questions you may

ave.

[The prepared statement of Mr. Lagomarsino can be found at end
of hearing.]

Mr. Lowry. Thank you, Congressman Lagomarsino, for your
leadership.

Congressman Fascell.

STATEMENT OF HON. DANTE B. FASCELL, A U.S.
REPRESENTATIVE FROM FLORIDA

Mr. FasceLL. Chairman Lowry, Chairman Studds, and members
of the two subcommittees, I've got a prepared statement which I
ask consent to have included in the record, and I want to just pro-
ceed for a moment to say that, first of all, I express my apprecia-
tion to the two subcommittees and the parent committee for the in-
terest that they have shown as long as I've been around here, on
our ocean and marine resources.

Without the interests of this committee and the hard work that’s
been put in in resolving some of the difficult confliccs, I dare say
we'd be in a lot worse shape than we are today. And goodness
knows, we're in pretty sad shape when we look at the oceans of the
world, and what's happening to our marine resources everywhere.
It is the constant vigilance of oversight and legislation that makes
it possible, maybe, to have a chance and turn this thing around,
because man is destroying the environment faster than God ever
created it.

I just wanted to express my appreciation publicly for all the hard
work that's been done by these two subcommittees and the full
committee in this regard. And also to say, of course, that I strongly
support the reauthorization bill that’s before you, and urge, with
respect to marine sanctuaries, that studies be undertaken, as I
have suggested, and which you are considering including in this
bill, to expand the marine sanctuaries, where it is necessary, and
to permit the Secretary, under the existing authority he has, to
take such action as necessary to protect those sanctuaries.
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In our area where we have the last of the living reefs, we've got
the usual pressure. I mean, it's understandable; it's normal, I sup-
pose. People go out there and unwittingly, or wittingly, unfortu-
nately, abuse it in every possible way you can think of, not the
least of which is breaking it off and taking it back, and sanding it
up and cleaning it out, and selling it. You know, so nobody else can
see it. So we do have that problem, and it seems to me that the
better course of wisdom, at this point, is simply conduct the stud-
ies, the resources are out there, and make a reasonable determina-
tion as to whether or not these sanctuaries ought to be expanded
and protected.

I support the Studds bill in the full, on the mitigation fund. I
think it's absolutely essential. There are all kinds of horror stories.
Our own horror story was the freighter that went aground in the
Biscayne National Park, and destroyed 6,000 square feet of reef.
They proceeded with the penalty program and got the money, of
course. It went into the General Treasury, and nothing can be done
with respect to the restoration of the resource, if anything indeed
could be done. Not a good system.

In the competition we have these days, it seems to me that the
principle of requiring those who create the damage to directly take
that money put it back for restoration, is a good program. And of
course, that would be beneficial to the resources all over, not just
in Florida; California, Maine, New York, the Virgin Islands, and
many, many other places.

So that’s it, Mr. Chairman. I just wanted to say I congratulate
you and thank you, and hope you see fit to include these other
matters, both the Studds proposal and the suggestion that I have
made in the reauthorization bill that you have before you.

[The prepared statement of Mr. Fascell can be found at the end
of the hearing.|

Mr. Lowry. Thank you Chairman Fascell, for your long-standing
interest in this, which is shown by the fact you have the only con-
gressional district with two sanctuaries in a congressional district.
So you've been working on this a long time. Thank you very much.

Thank you very much, Mr. Lagomarsino.

Mr. LacomarsiNo. Thank you.

Mr. Lowry. I'd like to call now, Mr. John Carey, Deputy Assist-
ant Administrator, NOAA; and Mr. David Gackenbach, Chief, Con-
cessions Division, National Park Service, U.S. Department of the
Interior.

Gentlemen, thank you very much for joining us on this impor-
tant reauthorization. As you are aware, we're also anticipating, in
addition to reauthorization, looking at these other issues that we're
considering incorporating into one form, or not incorporating in
our markup, scheduled at this time for May 19. So we'd appreciate
your comments on any of those provisions that are before us, that
the subcommittees will be considering at that time. Your prepared"
statements will be inserted immediately following your oral presen-
tations.

So, Mr. Carey, if you would care to just start off as you would
like to summarize your statement, please.
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STATEMENT OF JOHN CAREY, DEPUTY ASSISTANT ADMINISTRA-
TOR, NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION

Mr. CArRey. Mr. Chairman, members of the subcommittees, it is a
pleasure to be here today, and to discuss the reauthorization of
Title III of the Marine Protection, Research, and Sanctuaries Act.

Accompanying me today, on my right, is Mr. Joseph Uravitch,
who is the Director of NOAA’s Marine and Estuarine Management
Division.

Mr. Chairman, if it is acceptable, I would like to submit my pre-
pared statement for the record, and summarize the key points.

Mr. Lowry. Yes, thank you very much. So ordered.

Mr. Carey. Thank you, Mr. Chairman.

The administration supports reauthorization of Title III at a
level of $2,325,000 for fiscal year 1989 and such sums as may be
necessary for fiscal year 1990.

Attached to my prepared testimony is a draft legislative proposal
which was transmitted to the Congress on April 14. Our proposal
would reauthorize Title III at the levels I just indicated, and would
make several technical, or housekeeping, amendments which we
feel are necessary as a followup to the amendments that were
made to the act in 1984.

These amendments would restore the authority under Title III
for the Secretary of Commerce to enter into agreements with the
States regarding the enforcement of sanctuary regulations. It
would restore the Secretary’s authority to enter into enforcement
agreements on a nonreimbursable basis. It would clarify that viola-
tions of Title III include any violation of a permit that is issued
under Title III. It would empower Federal and State enforcement
officials and officers to conduct searches, and to seize vessels, re-
sources and other items used or taken in violation of Title III. And
finally, it would specify that items seized in connection with a vio-
iation are subject to forfeiture in accordance with the customs

aws.

Mr. Chairman, all of these provisions are consistent with other
resource statutes enforced by the Secretary of Commerce, such as
the Magnuson Fishery Conservation and Management Act. And,
while technical in nature, these changes in the law are of great im-
portance to us in our day-to-day operation of the program. We
would, therefore, respectfully urge their consideration as part of
the current reauthorization.

The 1984 amendments improved the sanctuary program by
strengthening affected public and Federal agency involvement,
clarifying procedures and improving resource protection. Under the
new designation standards and procedures, we are designating new
sanctuaries at a pace which will allow us to integrate new sites
into a well-managed National Marine Sanctuary System. Assuming
favorable public comment, we intend to designate one new Nation-
al marine sanctuary per year in Fiscal Years 1988, 1989 and 1990,
with on-site operations beginn.ag in the following year.

Cordell Bank, in Federal waters 20 miles west of Point Reyes,
CA, should be designated by the end of this fiscal year. We plan to
designate the Flower Garden Banks National Marine Sanctuary,
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located 115 miles south of the Texas-Louisiana coast, in fiscal year
1989. And this will be followed in late 1989 or early fiscal year
1990, by the designation of the Norfolk Canyon National Marine
Sanctuary, 60 miles off the Virginia coast.

In addition to these three sanctuaries, which 1 have mentioned,
which will bring us to a total of 10 in the system, further candidate
sanctuaries will be drawn from our Site Evaluation List. That Site
Evaluation List, as members of this committee are aware, was first
developed back in 1983. However, because we have seen little or no
active State interest or support for designation of new candidate
sanctuaries since 1984, and because that Site Evaluation List is
now somewhat outdated, we plan to open that Site Evaluation List
up for further public comment this summer.

Mr. Chairman, as you know, the 1984 amendments also added
cultural and historical resources to the list of factors to be consid-
ered in designating sanctuaries. In response to those amendments,
we are developing a separate Site Evaluation List for historical and
cultural resources, such as the Monitor. We have been proceeding
cautiously and deliberately in that effort because of the need to
test new technology and methodology, as well as the possibility of
breaking new legal ground.

And in this regard, Mr. Chairman, I should note that we would
prefer to have some specific statutory authority granting us title to
these resources—for example, in the case of shipwrecks. This provi-
sion was not included in recent legislation enacted by the Congress.
And while we can still manage under Title III authorities, we are
concerned that our actions may still be subject to legal challenges
that would be corrected by the addition of this language in the law.

Mr. Chairman, we have been working hard since 1984 to improve
the National Marine Sanctuary Program. We have almost complet-
ed the standardization of penalty schedules for violations of the
regulations governing each sanctuary. We have supported sanctu-
ary operations on the East and West Coast by hiring on-site staff
necessary to protect the resources, assist researchers and educate
the public. We have also developed an on-site emergency response
capability, which we have used in emergencies ranging from ship
groundings to aiding divers in distress. An automated spill re-
sponse plan is now in place for the Channel Islands and Key Largo
Sanctuaries. '

We are working on the development of efficient research and
education programs, comparable to those operating or under devel-
opment i1n our National Estuarine Research Reserve System. We
are developing an on-site sanctuary manager’s operations manual.
And we are conducting a review of the resources and regulations of
the existing sanctuaries to determine if we can better protect the
historical and cultural resources of National importance, which are
located within these sanctuaries.

We are committed to the operation of a strong, efficient and ef-
fective sanctuary program. As the more than half a million visitors
to Key Largo in 1987 can attest, and those include resource manag-
ers from other countries who came to us for training, we are edu-
cating the public and protecting, and managing and undertaking
research. All of these activities we look forward to continuing in
the coming years.
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Mr. Chairman, Mr. Uravitch and I would be happy to address
any questions the committee might have regarding the program or
related legislative proposals which are currently under consider-
ation. We have also prepared a very brief descriptive paper, which
is attached to my prepared statement. We would like to submit it
for the record, to give a current status report on each of the seven
existing sanctuaries, as well as the three new ones which are under
review and are mentioned in my statement.

[The prepared statement of Mr. Carey can be found at end of
hearing.]

Mr. Lowry. Thank you, Mr. Carey, for your statement.

Mr. Gackenbach, thank you for joining us. We're interested in
your experience in the management of concessions in the National
Park Service, relative to that question applying to the Marine
Sanctuary Program. And we appreciate you joining us to give us
your history of that.

STATEMENT OF DAVID E. GACKENBACH, CHIEF, CONCESSIONS
DIVISION, NATIONAL PARK SERVICE, US. DEPARTMENT OF
THE INTERIOR

Mr. GAckenNBacH. Thank you, Mr. Chairman, members. I'm
David Gackenbach from the National Park Service, in charge of
the Concessions Program. I would like to give you a little insight
into how the National Park Service deals with concessions and how
we're able to maneuver under Public Law 89-249, which provides
for that service.

I do have a brief statement, which I would like to submit for the
record, concerning the law and how we administer the program.

In the past, in the original beginning, we did have problems with
concessioners because we tried to fold the concessions program into
a technically park resource program. Recently, we have hired pro-
fessionals and have a Concessions Program which deals with these
concessioners on a business-like basis.

Basically we have taken our law which pertains only to conces-
sions in the National Park Service, established regulations through
the Code of Federal Regulations process, developed policies, and
issued guidelines to implement those policies.

We go through an elaborate planning process to determine, first
of all, whether concession facilities are necessary and appropriate
for the public. We do marketing studies, feasibility studies, envi-
ronmental assessments, and environmental impact studies, if neces-
sary, to determine what specifically will be developed within a Na-
tional Park System area. Once that is determined, we follow
through on that process in our design and construction oversight
programs.

In developing a contract, we feel it's extremely important to pro-
tect the Federal Government in the interests and the obligations
that we have in that contract; to provide incentive for private in-
dustry, and protections and obligations on concessioners in those
contracts; to spell out the specific requirements to alleviate ambi-
guity, provide variables so that when certain things do happen,
there are sanctions and ways of altering those contracts so that
neither one of us are harmed. Then we go through an elaborate
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process of evaluating those offers to determine who has the best
offer in regards to management, financial, and meeting the terms
and conditions of our contracts.

Administering the contract, we feel, is extremely important; we
don’t issue that contract and walk away from it. We have an elabo-
rate administrative process which goes through contract compli-
ance on an annual basis and determines whether the concessioner
is meeting the terms and conditions of the contract, whether it be
equal employment opportunity, the construction program and im-
provement program required and so on. We also have an elaborate
set of standards for all types of services that concessioners must
follow, and we do inspections on them annually to determine
whether they're providing satisfactory service, which could lead to
termination if they are not.

We also approve concessioners’ rates. The law states that we will
provide visitors with services that are reasonable within rates.
Therefore we have an elaborate rate program to determine what
the concessioners’ rates will be.

We also use professionals in the industry in dealing with those
contracts; legal; accountants; tourism professionals; food service;
lodging; and other types of resource personnel to make sure that
we do not overlook any of our needs for resource protection, and
from a business standpoint.

To get into this business, you must realize that you will not be
able to do it for free. There will be some cost to the Federal Gov-
ernment. Even in our contracts we have some form of subsidy from
the minor subsidy in a large operation, such as providing roads up
to certain areas for the concession services, all the way to provid-
ing actual buildings for concessioners to use, where we feel it's nec-
essary that we have that service for the convenience and needs of
the public. So your subsidy could be at many various levels. You
will also need to have a program designed and then administered.
Once you develup the program, then you will need to administer
the program. So there will be some costs involved in a program.

If the opportunity arose today, we probably would have some
minor corrections that we would like to see in Public Law 89-249,
but we feel we've been able to deal with it very, very well. Some of
the facilities that are existing within the parks today would not be
permitted under our present policies because of resource protection
reasons. Most of the other ones, however, would continue to be op-
erative.

And with that, I offer to answer any questions you might have.

[The prepared statement of Mr. Gackenbach can be found at end
of hearing.]

Mr. Lowry. Thank you very much, Mr. Gackenbach, for joining
us.
If T could, perhaps. just followup a little bit, since we sort of
ended the panel’s opening testimony on the question. How long has
the history been of contracting? There was major legislation in
1965, is that correct? |

Mr. GAackenNBACH. The Concessions Policy Act was enacted in
1965. But we had administered concession contracts prior to that.
We had been issuing them since the early 1900’s.
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hMr. Lowry. So there has been sufficient history with experience
there.

You mentioned that there are costs and subsidies for providing
those chosen services. Is there a way that you can compare those to
if the Park Service itself was providing those services as opposed to
contracting with a concessioner?

Mr. GACKENBACH. | somewhat hate to answer that question, be-
cause knowing the Federal Government, it may be very hard to
provide those services ourselves with the constraints that we have.
But I firmly believe that concessioners can provide it at less cost
than we can.

As a matter of fact, that can be evidenced in construction pro-
grams that they do, which are far cheaper than what they would
cost us if we provided them.

Mr. Lowry. Does the Park Service make the determination of
the service being determined to be necessary for the public?

Mr. GACKENBACH. Yes.

Mr. Lowry. And then you proceed ahead by which to figure out
how to provide that service?

Mr. GACKENBACH. Correct.

One thing that must be realized is a lot of our facilities were in
the parks before they became parks. So we did assume those facili-
ties, many of which are now historical structures, which we would
probably not eliminate if we wanted to.

Mr. LowRry. Is there a problem of the private concessioner push-
ing the Park Service toward making a decision for a service being
provided, that if we weren’t using a private concessioner-type of ap-
proach, we wouldn’t be facing that sort of pressure?

Mr. GACKENBACH. There’s probably some truth in that, and we
do have that in some areas. Except, you know, we feel we're deal-
ing with it from a business standpoint, and we're able to deal with
those folks from that viewpoint. We don’t feel that pressure as
great as maybe they did awhile ago.

Mr. Lowry. And do you have problems with that? It seems to me
that would be sort of a natural pressure. I mean that would be a
normal business-type approach for anybody in business.

Mr. GACKENBACH. Sure.

Mr. LowRy. Are there problems protecting the natural resources,
that are the Park Service responsibility, handling that sort of pres-
sure? And of course, we're asking this question as relative to the
question that will be before us in legislation relative to the marine
sanctuaries.

Mr. GAckeNBACH. Yes. We have protections in our planning proc-
ess, and environmental assessments. In our contracts we develop
those contracts—as a matter of fact, if we are in a situation where
we feel a concession facility is degrading the resource, we can
remove that facility from the resources, relocate it, or require that
it be moved out of the park, with a great reduction in the cost to
the Federal Government for doing so, versus terminating the con-
~‘tract, or somebody just wanting to leave the operation. So we feel
we have the protections, and the concessioners are well aware of
those protections when they contract with us.

Mr. Lowry. Thank you, Mr. Gackenbach.
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Mr. Carey, if I could just stay on the question I've raised with
Mr. Gackenbach.

What would be your opinion, or position, of a program in the
Marine Sanctuary Program like the National Park Program on
concessioners?

Mr. CAREY. At this point, the administration hasn’'t taken a posi-
tion on that. As you know, right now there are no concessions
within any of the national Marine Sanctuaries. I think a lot of the
issues that have been just raised are among the things that we're
looking at. Certainly we can see pros and cons of proceeding down
this path. There could potentially be income and resources for the
program; there could be new avenues opened up for education al-
ternatives for the public. There might even be some impacts on
local economy that would be positive.

On the other hand, as stewards of the sanctuaries, we're very
concerned about the potential impact on the environment. We're
also concerned about the overhead that would come with a pro-
gram like this, the regulatory aspects of it, the bureaucracy that
might be required to manage and administer such a program.

And of course, one of the considerations we have that I think
makes this a little bit different than the Park Service experiences,
is that we really don't own any land for operating concessions. Cer-
tainly from a shoreside point of view, we're just using existing
public facilities and education facilities. So that’s another dimen-
sion ;lo this. These are all things that we're looking at and trying to
weigh.

One of the things that we have done, though, is ask our General
Counsel for an opinion as to the extent of our authority right now
under Title III, to enter into these agreements. And we have been
provided with an opinion that says the statutory authority as cur-
rently exists within the Act would not be sufficient, and that addi-
tional authority would be necessary, perhaps patterned after the
language that is used by the Department of Interior. And we would
be happy to make a copy of that legal opinion available to you for
part of the record.

[The submission can be found at end of hearing.]

Mr. Lowry. Yes, if you would. And thank you, Mr. Carey.

If, as mentioned earlier, we're looking at a tentative scheduled
markup May 19th, I think this is a very important question. I
would not want to push the Department to making an opinion on
something this important too quickly. Do you think that by May
19th, you would be able to have an opinion as to whether you think
the rgsource could be properly stewarded with a concessioner pro-
gram?

Mr. CaArey. Yes, sir.

Mr. Lowry. Thank you very much.

I didn't mean to take so much time on that one relatively narrow
question, but it is an important question.

Mr. Carey, are you experiencing, and do you foresee for the
future, quite a growth in the publlc utilization of the marine sanc-
tuaries?

Mr. Cargy. Yes, sir. Certainly the numbers show that in terms of
the public interest, and the public access that's been opened up.
We're seeing that growing each year.
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Mr. Lowry. | am concerned about the reauthorization request by
the administration of, I believe $2.35 million. I understand we're in
very tight fiscal times, but that amount may not be adequate to
meet the growing need that we're talking about at this point. And
relating to that concern, noticing the length of time it has taken
for the designation, for instance, of sanctuaries that you actually
mentioned in your opening statement, Flower Garden Banks, Cor-
dell Bank; is that reavthorization really adequate to meet these
needs?
hMr. Carey. If I may answer your question, there's two parts to
that.

Mr. Lowry. Right.

Mr. CARrey. First of all, with respect to the operations of the pro-
gram, we have concentrated on building up the staff support neces-
sary to provide for good operation of the existing seven sanctuaries
that we have. Right now we have some 33 positions that are out in
the field, that are working in each of these sanctuary areas, and
providing that support to the public. That has been a No. 1 concern
to us, to make sure that the existing sanctuaries are managed well,
are staffed well, and that we are dealing with the growth issues
that you have raised.

With the respect to the three that I mentioned in my statement,
and the ones that have been around, there were some changes in
the process which were brought on by the 1984 amendments that
caused us to go back and recycle through the designation process.
We are trying, and we have tried to work on a parallel track of
putting out the new regulations, and at the same time bringing
along those three sites under those new procedures. And we have
made progress in doing that, as evidenced by the fact that we are
moving ahead on those three, and at the same time ready to issue
the ﬁ}?al regulations for the new process which should be out next
month.

As to the future designation, I think we're all concerned about
getting a little bit better track record of an approval process.
Under the new procedures we're experiencing a 3-year timeframe.
Could we do better on that? Yes, probably we can. And we will,
with the experience that we're gaining, and with the new regula-
tions that will be place. I think we need to try to bring that down.
At the same time we need to make sure that we are having ade-
quate public participation and involvement in that process. And it
is a very carefully designed process to make sure that the public
and Federal agencies get access at the various decision points in
that process.

Mr. Lowry. Do you have an average cost for sanctuary designa-
tion, what it costs to designate a sanctuary on an average?

Mr. Carey. Mr. Uravitch is indicating that that roughly runs
about a quarter of a million dollars for the staff costs and associat-
ed overhead costs that go with the process, the designation process.

Mr. Lowry. So if we were looking at some additional designa-
tions, obviously we would need to take that into consideration.

What would be the Department’s opinion of additiona! designa-
tions for areas such as Nantucket Shoals, Outer Washington, Mon-
terey Bay, Stellwagen Bank, San Juan Islands? These are areas
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where there's been an extensive amount of interest shown over the
past.

Mr. CAREY. Some of the sites that you mentioned are already on
the existing Site Evaluation List. As I indicated, we plan to put the
Site Evaluation List back up for public comment this summer.
That may result in identification of some new or additional sites to
be included on that list, or if nothing else, reaffirmation of the cur-
rent sites that are on that list. And we would hope out of that
public comment process to generate some interest in the identifica-
tion of the next sites that should be added to the program.

Mr. Lowry. Thank you.

One short different question. What would your position be on the
renaming of the program to the Marine Reserve Program? I am
told that we have run into some opposition by some groups, be-
cause of their feelings of what sanctuaries meant would be prohib-
iting them from activities that were not prohibited. And it's been
suggested that perhaps a renaming to reserve might be beneficial.

Mr. UravitcH. Mr. Chairman, I don’t think we'd have any major
problems with it. I think the biggest problem we would incur would
be some basic confusion among people for awhile. It would link up
the concept with our Estuarine Research Reserve Program. And we
just paid about $15,000 for some new signs for the west coast, so
we'd have to go back and put new interpretive signs together. So
that would be the major considerations, I think.

Mr. Lowry. OK.

Thank you. One last question.

Do you support the Studds damage assessment legislation?

Mr. Carey. Mr. Chairman, we have been looking at all of the
bills. Several bills have been mentioned here that have been intro-
duced. The administration has not taken a position on either the
Studds bill or Congressman Lagomarsino’s bill. They certainly both
have provisions within them that are very attractive, and that we
are seriously looking at.

I would say that, with respect to Congressman Lagomarsino’s
bill, H.R. 3772, we are particularly drawn to the emergency fund
provisions which would allow the Secretary to take action if an in-
cident threatens a sanctuary resource, and to set up that emergen-
cy response fund. And also in terms of the way in which the bill is
crafted with respect to assessing a liability on the vessel owners.
But these are the kinds of things that we're looking at, and that we
want to provide the committee with a detailed analysis on both of
taose bills, and a statement with respect to our position on both of
them.

Mr. Lowry. That would be excellent. That would be very helpful
to both subcommittees, because we believe we can craft reauthor-
ization legislation here and that we can get a lot of agreement on
that it would really improve our program. And so, we're looking
forward to working with you on doing that.

Mr. CAREY. Yes, sir.

Mr. Lowry. I started to ask if there were any further questions,
but I used up all the time. So thank you very much for joining us.

Mr. Carey. Thank you, sir.

Mr. Lowry. I'd like to call now on the distinguished William Al-
exander, Congressman from Arkansas.
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Thank you very much, Congressman Alexander for joining us.
Your prepared statement will be inserted immediately following
your oral presentation.

Thank you. If you would just proceed right ahead with your testi-
mony as you would.

STATEMENT OF HON. BILL ALEXANDER., A U.S. REPRESENTATIVE
FROM ARKANSAS

Mr. ALEXANDER. Mr. Chairman, | would submit my testimony for
the record, if [ might, and refer to it and summarize it.

Mr. Lowry. Thank you.

Mr. ALEXANDER. First of all I wish to join in support of the reau-
thorization bill, and I might add by way of reference that barring a
flood of Biblical proportions, we will not have a marine sanctuary
in the State of Arkansas in the near future. But I do come to the
committee with a longstanding and continuing interest in the
oceans.

My grandfather used to tell me that we all came from seafaring
people, but they always went to the high ground for breeding, so |
suppose that’'s how I got to Arkansas. But as a navy diver, and a
NOAA aquanaut, a former member of the Board of the American
Oceanic Organization, and a member of the Appropriations Com-
mittee for Commerce, and thus NOAA, I have continued my inter-
est in ocean matters, and will continue for the indefinite future. I
might also add that I have a small interest, a 10 percent interest in
the world's only undersea hotel, lecated in a lagoon at Key Largo,
FL, known as the Jewels Undersea Lodge.

All of you are invited to come at a rate of $500 per person. We'd
be glad to accommodate any of you with a special rate without
much notice at all.

[ support increasing the authorization funding level for the
Marine Sanctuaries Program. We must continue to nurture the
ecosystems that are vital to the life chain in the sea.

I have come here with a specific mission to ask for authorization
for a concession agreement, or arrangement similar to that which
1s now in existence and was explained a minute ago by the gentle-
man representing the Interior Department. And I happen to know
of a situation in Florida, near where my interest is at Careysport—
a sanctuary, at Careysport, which is in the midst of the sanctuary,
where a NOAA representative expressed an interest to some pri-
vate people in the region to restore the lighthouse at Careysport,
and to provide accommodations for people to come out and see the
lighthouse, and sell them Coca-Colas, and other soda pop, and mat-
ters thereunto pertaining, and it was discovered that NOAA did
not have the authority to do so.

I believe that, as in the case of Careysport, it's important, of
course, always to preserve the resource. That's the primary consid-
eration. But it's also important to serve the public, and to provide
the public access to such facilities as visitor information centers,
accommodations while they’'re there, so that they can experience
the marine sanctuary, learn about it, convey that information to
others who may be of interest. And that'’s especially important for
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students and the young people who may be interested in studying
ecology in the primary, secondary, and upper education levels.

As I understand it, we simply do not provide those kind of ac-
commodations for the public under present arrangements. And it
seems to me, that an arrangement of that nature, which would
meet the test, of course, of protecting the resource, and also serve
the public and provide accommodations to the public to experience
those marine sanctuaries, would provide a great service to the
American people.

That in essence, Mr. Chairman, is the summary of what I
present today. I couldn’t improve upon anything that was previous-
ly said, and I commend, and I learned from the testimony of the
previous witnesses.

[The prepared statement of Mr. Alexander can be found at end of
hearing.|

Mr. Lowry. Thank you very much for your interest and long
service on this overall protection of the resource.

If I could ask two questions.

We're concerned that it's taken quite a while for the designation
of sanctuaries under the existing authorization level. The authori-
zation that I have introduced is a $500,000 increase. As a Member
of the Appropriation Committee, do you think that is a realistic re-
quest?

Mr. ALEXANDER. Yes, I do. I don't know that the 302 levels are
going to be. We haven’t gotten together and carved up the remains
yet, so I don’t know the answer to the question. But my instinct is
it's realistic. And we can talk about it. I think next week would be
a good time to confer on that subject.

Mr. Lowry. OK.

Mr. ALEXANDER. We can adjust it according to the Chairman’s
wishes and the availability of funds.

Mr. Lowry. Well, I thank the gentleman very much for that
answer,

You and I have a vote on support of the INF Treaty, and so I
want to thank you very much for your important testimony, and
we will be in recessed for 10 minutes, and I will return.

Thank you very much.

[Recess.]

Mr. Lowry. I apologize. There were two votes over there. I didn’t
know it.

If we could reconvene the hearing, please, with our next panel;
Mr. Mike Weber, vice president for programs, Center for Environ-
mental Education; Mr. Mark Palmer, executive director, Whale
Center, Oakland, CA, accompanied by Dr. Bob Schmieder, presi-
dent, Cordell Banks Expeditions; and Mr. Jack Archer, senior re-
search fellow, Marine Policy Center, Woods Hole Oceanographic In-
stitute.

Thank you, gentlemen, for waiting to testify. I was just checking
to see if we are waiting for Mr. Schmieder.

Mr. PaLMER. He'll wander in any moment.

Mr. Lowry. OK. Thank you. - '

Actually I was going to apologize, or ask the right way to pro-
nounce his name.
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Gentlemen, your prepared statements will be inserted immedi-

ately following your oral presentations. If we could begin with Mr.
Weber, please.

STATEMENT OF MIKE WEBER, VICE PRESIDENT FOR
PROGRAMS, CENTER FOR ENVIRONMENTAL EDUCATION

Mr. WEBER. Thank you, Mr. Chairman.

Good afternoon. My name is Michael Weber. I am vice president
for programs of the Center for Environmental Education. The
center is a nonprofit citizens organization dedicated to the conser-
vation of living marine resources and their habitats.

I have submitted written testimony on behalf of the following or-
ganizations: American Cetacean Society, American Oceans Cam-
paign, Coast Alliance, Defenders of Wildlife, Friends of the Earth,
Greenpeace U.S.A., National Audubon Society, Natural Resouices
Defense Council, Oceanic Society, Sierra Club, and Whale Center.
This afternoon, I will summarize the chief points of our statement
and recommendations. 1 wish to thank you for providing us with
the opportunity to present our views on reauthorization of the na-
tional marine sanctuary program. We hope that our testimony will
contribute to a rejuvenation of this small program whose great po-
tential is still unrealized.

If this program is to achieve its potential, Congress must inter-
vene in a number of ways. Let me summarize our recommenda-
tions:

First, we urge Congress to reverse the decline in funding for this
program and to increase authorization levels beginning at $4.25
million for fiscal year 1989 and ending with $5.15 million for fiscal
year 1992. We have proposed a mechanism, furthermore, for help-
ing ensure that the executive and legislative branches can gauge
the impact of various funding levels on implementation of this pro-
gram. The administration has certainly not provided a realistic as-
sessment of funding needs. Even as the administration has request-
ed less money, it has promised more sanctuaries. In fact, we have
ended up with less money and no sanctuaries.

Secondly, we strongly recommend that Congress establish a time-
table for consideration of potential sanctuary sites. Specifically, we
recommend that Congress direct NOAA to designate the following
sites by 1992: Cordell Bank, Flower Garden Banks, Norfolk Canyon,
Monterey Bay, Outer Coast of Washington, Northern Puget Sound,
and Stellwagen Bank/Nantucket Sound and Shoals.

Third, we strongly endorse the efforts of Congressman Studds
and Congressman Lagomarsino to clarify the authority of the sanc-
tuary program to assess civil damages for injury to sanctuarv re-
sources and to ensure that these funds return to the sanctuary pro-
gram.

Fourth, we implore Congress to resist the surface attractiveness
of providing authority for concessions within national marine sanc-
tuaries generally and for the proposed underwater lodge in Key
Largo National Marine Sanctuary in particular. ,

Fifth, we recommend that Congress ensure that NOAA, like the
Fish and Wildlife Service and the National Park Service, can



22
accept gifts of goods or services that contribute to the goals of the
national marine sanctuary program.

Finally, we believe that a change in the name of the program
will reduce confusion about the program’s purposes. We recom-
mend for your consideration the title, National Marine Reserve
Program.

Within the 2.2 million square miles of ocean waters under its ju-
risdiction, the United States possesses an unrivalled diversity of
marine habitats, ranging from the coral reefs of the Florida Keys
to the Monterey Canyon, which is deeper than the Grand Canyon
of the Colorado. An even greater diversity of animal and plant spe-
cies depends upon the health of these marine environments. Final-
ly, important relics of our history have been claimed by the sea.
if\lldof this is our marine heritage, a heritage as rich as any on
and.

In 1972, our country committed itself to making a special effort
to conserve a small part of this heritage for future generations.
Perhaps such commitment was easier to come by in those days of
}P;f Santa Barbara oilspill. The commitment has been hard to ful-
ill.

In 16 years, we have set aside only 7 areas for special consider-
ation as national marine sanctuaries. Only one sanctuary has been
designated in the last 7 years. We have refused even these few sites
the pitifully small amount of funds they need for their long-term
conservation. And the pressure to turn these outstanding natural
and cultural areas into theme parks or showcases for industrial use
of the ocean continues today.

Funding for the program has always been low, but in recent
years it has been abysmally low. Since Congress last reauthorized
Title III, appropriations for the program have declined. As a result,
two existing sanctuaries don’t have on-site managers and research
and education activities at the other sites have withered.

Even so, the program’s emphasis on resource protection has paid
off. I will give but one example. At Key Largo National Marine
Sanctuary, John Halas developed a mooring buoy system that dra-
matically reduces damage to fragile coral reef structures frcm care-
lessly placed anchors. The system has proven so successful that it
is being adopted elsewhere in the Keys and in the Caribbean.

You only need tc dive outside the Key Largo and Looe Key sanc-
tuaries to see what management-as-usual can do. In those areas,
you wili not find the number, size, or diversity of fishes you find in
the sanctuaries. Instead of living coral structures you are more
likely to find rubble or diseased coral. Areas such as Key Largo
and Looe Key, which are visited by tens of thousands of Americans -
each year, deserve something better than management-as-usual.
They deserve a national marine sanctuary program that has the
?upport necessary to protect these areas for all Americans into the
uture.

Even if the number and size of existing sanctuaries were to
double, the prograrn would still be responsible for less than one
percent of the exclusive economic zone of the United States.

Less than 1 percent. Can we not make at least this commitment
to the future: that whatever fate management-as-usual may bring
other marine areas, at least a few outstanding areas will receive
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the extra level of care that may help them survive into the next
century.

I close with our pledge to continue our support for revitalizing
this unique and important marine conservation program. We look
forward to working with you in the coming weeks in fostering this
objective.

I thank you for considering our views, and am ready to answer
any questions.

[The prepared statement of Mr. Weber can be found at end of
hearing].

Mr. Lowry. Thank you very much, Mr. Weber, for an excellent
statement.

Mr. Palmer?

STATEMENT OF MARK J. PALMER, EXECUTIVE DIRECTOR,
WHALE CENTER, OAKLAND, CA

Mr. PALMER. Thank you, Mr. Chairman.

I've got a poster here.

Mr. Chairman, Mr. Herger, thank you for this opportunity to
present a local look at the marine sanctuary program. I am Mark
é.APalmer. I'm Execcutive Director of the Whale Center in Oakland,

The Whale Center is a nonprofit conservation and education or-
ganization working for whales 1n their ocean habitat. And we've
been very strong supporters of the marine sanctuary program for a
number of years, helping with the establishment of the Channel Is-
lands National Marine Sanctuary, and the Gulf of the Farallones
National Marine Sanctuary.

I wanted to introduce you to the Gulf of the Farallones National
Marine Sanctuary with our poster here that we developed in con-
junction with the National marine sanctuary program there. These
are the marine mammals that are found in the Gulf of the Faral-
lones National Marine Sanctuary, with the beautiful paintings of
Larry Foster and Pieter Folkens.

Our collaboration with the Gulf of the Farallones National
Marine Sanctuary extends into other areas, and I do have some
materials, including my statement, to submit for the record. These
are studies on harbor seals and humpback whales, whale watching
guidelines, and various other materials that have been put out by
the National marine sanctuary for educational purposes to the
public and for research purposes. So I'd like to submit those for the
record, to give you an idea of the benefits the sanctuary gives to us
in our local area.

Dr. Robert Schmieder is here today, although 1 don’t know where
he disappeared to. In any event, he is going to show you some
slides of the Cordell Bank National Marine Sanctuary proposal.
This is an area we've been working on recently. It's just to the
‘North of the Gulf of the Farallones National Marine Sanctuary. If
you look at my statement, there’s a map on the back of there that
will give you an idea of what the area looks like.

This is an incredible undersea mountain. It comes up within a
few hundred feet of the surface. Jagged pinnacles covered by living
gardens, if you will, of invertebrates. It is a spectacular, rather
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unique area. One of the furthest north sea mounts on the Califor-
nia coast, and an extension, really, of the undersea ridge of the
Gulf of the Farallones, which the current sanctuary protects.

We have had problems, and now I get into some of the problems
we've had with the marine sanctuary program. Dr. Schmieder him-
self proposed the Cordell Bank as a National marine sanctuary in
1981. The proposal has dragged on since then. So far, we are in still
the review stage. A draft environmental impact statement was re-
leased last fall by the marine sanctuary office. We feel that there
are considerable concerns with the proposal that the marine sanc-
tuary office came out with. The boundaries are way too small. They
propose, as their preferred alternative, a three-mile diameter hole
in the ocean, if you will, around the main mount area of the Cor-
dell Bank. We feel the boundary should be substantially larger,
being contiguous with the Gulf of the Farallones National Marine
Sanctuary. It kind of fits in that hole up here in the left, if you
will, of the sanctuary. It makes sense from a management stand-
point. It makes sense from a regulatory standpoint.

Our second problem, and perhaps major problem, is the offshore
oil provisions. There simply are none in the sanctuary proposal
presented by the marine sanctuary office. The Cordell Bank propos-
al just simply notes that the Interior Department’s 5 year plan
places the core area of the sanctuary, that is the pinnacles them-
selves, off limits to offshore oil drilling for the duration of the 5
yvear plan, and there it sits. We feel this is not adequate. We feel
that extensive protection should be given to this area from oil and
gas exploration.

As I mentioned, this is still in the review stage. We’re still in the
draft stage, so perhaps the marine sanctuary office will do a better
job once the final environmental impact statement comes out. But
we do have considerable concern.

Oh, Dr. Schmieder has joined me.

Monterey Bay, to the south of this area, has been a place of con-
cern to us as well. This is a spectacular area for marine mammals,
marine birds. An underwater canyon, larger than the Grand
Canyon, extending out from shore and quite close into shore, so
you get a mixture of both shallow water species and deep water
species. Unfortunately, Monterey Bay was dropped from consider-
ation as a marine sanctuary candidate back in 1983. There has
been a considerable effort by conservationists, by Congressman
Leon Panetta, to revive this as a candidate area. To date, those ef-
forts to revive it have been totally squashed. Therefore, we are
very much concerned that Monterey Bay will never see the light of
day at this stage.

We have then, a couple of different problems. What we see, foot
dragging, perhaps ignoring sites that are important. There's a vari-
ety of sorts of things that can be done. We have two recommenda-
tions.
~ First is, congressional designation. We feel that Congress, if Con-
gress steps in and starts establishing National marine sanctuaries,
will do a number of beneficial things for the program. It's certainly
going to give impetus to the program. It's going to raise the visibil-
ity of the program substantially, both within Congress itself, and
perhaps a more proprietary interest in marine sanctuaries, but also
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amongst the general public, if these areas come before Congress. It
will stop, I think, a little bit of the foot dragging we've seen. Once
it’s designated, it's designated. It simply makes sense to us from a
number of standpoints to have Congress step in and start designat-
ing National marine sanctuaries.

The second point, which Mr. Weber brought up, and which I
concur with wholeheartedly, is the lack of funding. We really need
better funding for the marine sanctuary program in terms of man-
agement of existing areas; in terms of establishing new areas, and
going through the necessary steps that it takes to designate such
areas, and develop management plans, and to establish the offices,
the educational programs, the management regime for the new
areas that we're looking at. So additional funding.

Let me conclude, Congressman, by inviting you and members of
the committee to come out to California and go whale watching
with us, Monterey Bay, Cordeil Bank, Gulf of the Farallones. We'd
be happy to take you out there, show you some of the inhabitants
of that area. They're rather large, but they're a lot of fun.

Thank you very much.

[The prepared statement of Mr. Palmer can be found at end of
hearing.]

Mr. Lowry. Thank you, Mr. Palmer.

Mr. Archer?

STATEMENT OF JACK ARCHER, SENIOR RESEARCH FELLOW,
MARINE POLICY CENTER. WOODS HOLE OCEANOGRAPHIC IN-
STITUTE

Mr. ArcHER. Thank you, Mr. Chairman.

I'm going to submit my written testimony and very briefly sum-
marize several major points. And then if I may, I'd like to com-
merl1t on a couple of points that the administration witness raised
earlier.

The first point concerns one issue that I think the committee
should address. It has to do with how many sanctuaries we're going
to have, and what sort of program we're going to operate. The stat-
ute is open ended. The policy that the statute establishes is that
we're going to protect ocean areas of national significance: re-
sources and uses of the ocean that are either unique or outstanding
on a set of criteria established by the Maine Sanctuaries Act.

Now, I think that open-endedness was quite deliberate, but it has
caused a problem. And we've seen that problem over the past
many years, where we have had very little progress in the adminis-
tration of the program to designate new sanctuaries. I would sug-
gest that the Congress set a goal for itself, or a goal for the admin-
istration during the next reauthorization period. And I think, in
line with recommendations from Michael Weber, that it would be
entirely reasonable to require that four or five new sanctuaries be
designated during this period.

Also I think it would be important to express to the administra-
tion a certain degree of impatience with finishing the designation
of the three candidate sites. Flower Garden Banks has been hang-
ing around for more than 10 years. Cordell Banks has been in the
works for more than 5 years. I don't think that delay can be ex-
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plained by any of the reasons I've heard advanced here today.
We've had an indication of a willingness to proceed rapidly, and I
do accept the good faith of those witnesses; nonetheless, Federal of-
ficials change from time to time. I think it’s important that the
Congress specify what it wants done and the time frame that it
wants it done in.

But talking about the size of the program and how many sanctu-
aries that we're going to have raises the question of funding. Those
questions are very clearly linked. And I think that you address the
second issue, and that is, how much money we are going to spena
on marine sanctuaries, by deciding how many sanctuaries we are
going to have over this next period. If the decision is that we're
going to have five new sites in addition to the two or three candi-
dates sites, then I think NOAA can tell the committee exactly, or
within reason, what it costs to designate those sites. And therefore
the authorization figure would be pegged toward operating the ex-
isting system, and then carrying these new sites through the desig-
nation process.

A word or two about costs. It's obvious to all of us that we spend
vastly more to manage terrestrial resources. The National Park
Service spends more than $700 million in the current fiscal year. It
manages something like 350 sites. The sanctuaries program is
seven sites, three candidate sites, and its operating budget is less
than $2.5 million. I think those figures speak volumes about our,
I'm sorry to say, lack of commitment to protecting these resources.
And I know of no one who would tell this committee that it's more
important to protect land resources than it is to protect ocean re-
sources.

Again, on the issue of costs, although at the risk of being laughed
down, I would propose that we give some consideration to funding
this program out of OCS oil and gas revenues. To my mind there’s
a very clear link between exploiting oil and gas resources and pro-
tecting other ocean resources. Some of those resources are put at
risk by oil and gas development. And that's very clear in the Santa
Barbara Channel.

The other point that I wanted to talk about concerns the sanctu-
ary designation process. It has been said that this process is too
complicated. It may be, but we don’t really know because NOAA
has not yet carried a site through the designation process. Now, I
have one recommendation that would, I think, at least put an out-
side limit on the length of time that it takes to designate sites. And
I would suggest that you consider establishing a statutory deadline
from the date which NOAA designates a site as an active candidate
for sanctuary designation. And I would suggest 18 months at the
outset, possibly 24 months, would be a reasonable time frame. I se-
riously suggest that the committee consider that amendment.

The two points that I wanted to respond to have to do with
NOAA'’s authority to protect cultural and historical ocean re-
sources. Basically we're talking about shipwrecks. And the recom-
mendation was, from the administration, that the Congress provide
that the Federal Government has a title interest in these re-
sources. Now I'm not totally opposed to that, but I have to point
out certain pitfalls.
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First of all, we have to be specific about what area of the ocean
we are talking about: the territorial sea, the contiguous zone, the
exclusive economic zone, or even beyond, the deep sea bed. There is
an important source of international law that we have to look at.
Now, the United States, when it proclaimed its exclusive economic
zone, declared sovereign rights and control over the resources of
the EEZ, but we were very careful not to assert title or ownership
interest in these resources. The thought that NOAA would now
seek title to this class of resources, that's a very interesting sugges-
tion, but certainly we could not proceed with that unless we had
the backing of the State Department. I think that's an issue that
we could quarrel about for the next 10 or 15 years.

I suggest, however, that we don’'t need to do that. We already
have sufficient authority over this class of resources, consistent
with international law, to do what we need to do to protect these
resources. You have a very competent legal staff, and the resources
of the CRS. 1 think this issue could be researched in some depth.
But I would say, first of all, if we claim an ownership interest in
such resources, we're going way beyond what we've ever claimed
before. That doesn’t mean necessarily that we shouldn't do it, but
it will be very divisive. But the most important point that I want to
make is that we don't need to do that; we have sufficient authority
already. The Marine Sanctuaries Act itself gives us authority to
protect and preserve these resources consistent with international
law. So I don't think we need to be deterred too much by that ques-
tion.

The other statement was to the effect that the Site Evaluation
List would be reopened. I'm not opposed to doing that either. But,
we've had such a list for the last 5 years. NOAA has yet to desig-
nate a site from that list as a sanctuary. Now it has acted on one
or two of the other sites, but it certainly hasn’t anywhere near ex-
hausted this list. It's a list of 30-some odd sites. I would just be very
careful about pouring resources into expanding a list that NOAA is
not going to act on. It doesn’t get us anywhere. So if they are going
to do that, then I think they ought to come in and specify how
much money they want to do it. And that's an add-on to their cur-
rent budget request.

And finally, I would observe that level funding loses the ball
game. Level funding declines each year. We always have a lower
level. You cannot designate new sites, manage existing sites, and
carry out an effective research component to this program. I've not
heard research mentioned yet in this hearing. Research is impor-
tant in the Marine Sanctuary Program. It is authorized by the act.
I'm not talking about normal academic research or pure research.
I'm talking about research that aims at resource management
issues, very important issues to the program. And I think that
NOAA should come up with a component in its budget for that
kind of research.

In any event, Mr. Chairman, I think we're talking about a pro-
gram that is at least funded at considerably above—I can’t give you
a specific figure—but it certainly is going to be more than the $2.5
miliion or so that they're going to seek this year.

And that concludes my testimony.

87-936 0 - 88 - 2
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[The prepared statement of Mr. Archer can be found at end of
hearing.|

Mr. Lowry. Thank you, Mr. Archer, for some very helpful sug-
gestions, as we move toward markup.

Mr. Schmieder, would it have been better if I'd called on you
right after Mr. Palmer? Perhaps it doesn’'t make any difference.
But if you would care to proceed ahead, please.

I'm sorry we started when you were out of the room. It was my
fault for getting back late.

Mr. ScHMIEDER. No, it was my fault for not realizing you are pro-
ceeding so quickly.

Mr. Lowry. We call it congressional time.

STATEMENT OF BOB SCHMIEDER, FOUNDER AND EXPEDITION
LEADER, CORDELL BANK EXPEDITIONS

Mr. ScumiepeR. Thank you, Mr. Chairman, and members.

It is a very great privilege for me to have the chance to come
here and speak. I'm not in a policy making or political position. I'm
a scientist. I spend a lot of time in the ocean. I've spent a lot of
time on one of the candidate sites, namely Cordell Bank. And so
I've talked to the sponges a lot, and I've seen them a lot.

My purpose in being here is to convey to you the fragility of this
resource, and [ assume the same is true with other resources. Stell-
wagen Bank has been mentioned, Flower Garden Banks, and other
sites are similarly fragile. There is also a time factor in that fragili-
ty. These are sites that are at risk. And so I would like to urge you
to consider incorporating both the dangers and the time factors of
these sites in considering which are to be designated and the fund-
ing level for designating them.

Besides that, I've brought a few slides that show what Cordell
Bank looks like. Not everyone has a chance to see what it is. With
the Chairman’s permission, could I show those?

Mr. Lowry. Surely.

Mr. SCHMIEDER. s it possible to dim the lights?

[Showing slides.]

Mr. ScHMIEDER. I'll run through these quickly, please interrupt
me.

This is a computer image of Cordell Bank. This is what it would
look like if you could drain the ocean away and look at it hovering
over in a helicopter. It looks a lot like the land, like land images.

These images were generated on a micro computer by a colleague
and myself under contract with NOAA. The resolution here is 4 by
4 meters, far greater resolution that you see here. So we can zoom
in and see a lot of detail. This is how well we now know the topog-
raphy of this particular area. And it's how well we could and
should know, eventually, all of the national marine sanctuary sites.
The dimensions here are about 9 miles long and about 5 miles
~wide. So this particular site is rather large.

With the computer we can do a lot of enhancements. This was
the very first image, a photo mosaic we generated in which the
orange color is the shallowest, the yellow is deeper, green is deeper
still, and the blue is deeper still. It’s just one example of how we
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can enhance these kinds of images and from these see features that
can't be seen with other rudimentary techniques.

Here's a similar image that just outlines areas of a certain depth
level. Here we're looking for certain depth contours. There are lots
of ways to manipulate the data once it's accumulated. By the way,
these data were accumulated from the EEZ survey in 1985, part of
the NOAA corps operation.

Here's another way of imaging it. It almost looks like a photo-
graph, but it's not. This is still a computer image. We generated
this and a related set of images to use when we actually went out
on our boat and went diving and located that particular spot.
Those are high points. That's about a football field long, the dis-
tance between those two peaks. These images were essential to lo-
cating it and ultimately when we dived on it.

You can look at it up a little closer. This is what the computer
can do for us now. By the way, this is the state-of-the-art. These are
the best images of any comparably mapped site in the world.
That’s how good the EEZ data is.

We have our own research vessel, which has been associated
with Cordell Bank Expeditions for 10 years. Now that Cordell Bank
is about to be designated a sanctuary, we're going up and down the
coast into other places.

Here's some of the gear we use. This is an ROV, a remotely oper-
ated vehicle. It's a little submarine about the size of a breadbox
with a television camera on it. We can sit comfortably on board,
look at a color TV monitor, while this thing wanders around the
bottomn and gives us back pictures. We expect to be able to really
extend our reach with this device. They're a little expensive, so
we've just borrowed them so far.

Here's a few pictures of the bottom. It's a very typical scene. You
see it's very busy. It's covered with all manner of organisms. Every-
thing you see here is an animal. There’s not one plant in this pic-
ture, that you can see. Even those weedy-looking things are ani-
mals. And the diver, of course, is an animal.

Here is myself on the very shallowest point on Cordell Bank. It's
114 feet deep at this point. The water is so clear above us, that we
never take dive lights, even at depths of 160, 170, 180 feet. We've
even been down to 220 feet, and we've never taken any lights. The
photographers do take strobes for their cameras.

Here is a very typical scene. This is the California hydrocoral.
This is a federally protected species. It’s also a key species on Cor-
dell Bank and several other banks. It grows very slowly. It's very
fragile. Many organisms live on it, they depend upon it, and it's
also one of the most vulnerable. It sticks up on the tops of the
ridges. Can you imagine a boat dragging something across and
shearing this off. This colony would take 25 years to grow.

You see how many other organisms depend on that hydrocoral.
Here’s a closeup of it. It's a colony of many, many, hundreds, thou-
sands of animals.

This is the weedy-looking stuff. This again is a colony of animals.
It's a hydroid. And you see how many other things live with it—
how busy this is. It is so productive an environment that all
manner of animals and plants clump together in a very complex,
very jumbled array.
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These are sponges. The little fringes on the top are due to dia-
toms, microscopic plants that have been caught on them. The hy-
drocoral again. There are a lot of anomenes. The gray thing on the
hydrocoral that looks like a sponge, is not a sponge. It's a tunicate.
It's rather high taxonomic level, you could say it’s a rather intelli-
gent animal, since it has a rudimentary nervous system.

Here is an urchin, which seems to be eating this sponge. The en-
vironment looks very benign, but of course it's a raging war going
on all the time. To the animal kingdom, to the plant kingdom, it’s
violence at the level of survival.

There are a lot of fish there. I'm sorry you can't see this very
well. What look like just water splatters on the picture are individ-
ual fish. Sometimes the fish are so numerous we can’t even see our
dive buddies 10 feet away. Of course, you have to have a lot of little
fish to have a few big fish. There are a few bigger fish.

And here’s one of the larger fish, a rockfish, a yellow-eye rock-
fish. They're very common. This is a major fishing ground, as are
severa(} of the other sites, Stellwagen Bank is also a major fishing
ground.

We haven't found many artifacts. That's because the area grows
so quickly, that any piece of junk that arrives from the surface is
rather quickly encapsulated under the biological cover. This was
one artifact we did find. It's a hole.

Here’s another picture of actually a different hole. This was
drilled into the hardrock granite in the mid-1960's by the U.S.
Navy, that carried out some type of underwater communications
project. It's still secret, and even though I have a security clear-
ance, I am unable to even find out what they did.

So in conclusion, this particular site, Cordell Bank, is an island.
It is like a museum. It should be treated as such. It should be pro-
tected and it certainly symbolizes the other sites within the Nation-
al Marine Sanctuary Program.

Thanks very much.

Mr. Lowry. Thank you, Mr. Schmieder. That was very enjoyable.

Mr. Palmer, or Mr. Schmieder, or whoever else would care to re-
spond. What is the danger to Cordell Bank that would require, or
you would suggest it being put into a sanctuary status.

Mr. PaLMER. There are several benefits, of course, from having it
a marine sanctuary; coordinated approaches to research, public
education. It is in addition to the underwater scenes you've seen,
and the unique bottom fauna, also a major feeding area for endan-
gered species like the humpback whale and the blue whale. So
there are a variety of things, if you will, it extends up from the
Gulf of the Farallones Marine Sanctuary as a feeding area, and a
variety of marine birds as well.

So we are seeking to protect these resources, the kinds of damage
possible. One of the sanctuary protections proposed is to prevent
any construction on the sea floor, and also to prevent removal of
organisms by divers, for example, or whatever, to protect these
areas. As Dr. Schmieder said, the underwater fauna is quite
unique, and also quite fragile and takes quite a long time to recov-
er.

The major concern we have along the California Coast, and
you've probably heard it before, is the problems with offshore oil
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drilling, both inside the particular area. On the map that I've pre-
sented in my testimony, you can see some of the proposed lease
areas during the Carter Administration, which were never actually
leased to the oil companies, which completely surround the bank
area. We don't think there's much in the way of oil resources
there, because the geology isn’t right, but the oil companies are
still interested.

Then there’s a problem further north. There are potential prob-
lems, if there are oilspills in potential areas there, such as the
Mendocino Basin, that the Department of the Interior is looking at
as a possible lease sale, as part of Lease Sale 91. And as I say, the
current proposal for the marine sanctuary does not include a re-
striction on underwater OCS activities, which is quite different
from the Channel Islands and the Gulf of the Farallones National
Marine Sanctuary, which do ban oil and gas activities within their
boundary.

Maybe Dr. Schmieder has something to add to that in terms of
the particular threat.

Mr. Lowry. Just sticking to the question of the threat from oil
exploration north of the proposed boundary. Would you envision
that there would be a capability for mitigation of that within this
Act?

Mr. PaLmer. That’s part of it, both mitigation and also re-
sponse—some kind of response team in case there were a spill to go
out there and try to deal with.

Mr. Lowry. Emergency response.

Mr. PALMER. Obviously, that's after the fact, and it's a difficult
sort of thing to clean up, but it is a protection we're looking at that
would be useful.

Mr. Lowry. But you would look at the prohibition of oil and gas
exploration within the sanctuary——

Mr. PaLMER. Right.

Mr. Lowry [continuing]. Or marine reserve, if that becomes the
term?

Mr. PALMER. Right.

Mr. Lowry. But then a way to handle an outside of the boundary
accident, or problem with oil and gas exploration?

Mr. PaLmEeRr. That’s correct.

Mr. Lowry. Aside from oil and gas exploration, again, because it
was so interesting sitting and looking at those pictures. What other
dangers do you see aside from oil and gas exploration that are ac-
tually a reality of the present or in the foreseeable future?

Mr. ScCHMIEDER. May I?

Yes, I can give you one other example. In the past few years in
California, Northern California, we've been struggling with the
issue of gill nets and overfishing. And from my own observations in
the field, I've been able to see that there was, in 1984 and 1985, a
decrease in the number of rockfish on Cordell Bank. I think this
was associated with larger takes of fish, principally due to larger
numbers of fishing vessels operated by Asian fishermen. This is
being very specific about this issue, but it's exemplary of the kind
of problem.
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Within 2 or 3 years of that kind of pressure, Cordell Bank would
be empty of fish. And it seemed to me to be kind of a race between
the legislative remedies and the fishermen.

Mr. Lowry. And the Fish Management Council process must not
be addressing this, if your observation is correct.

Mr. ScuMiEDER. No, it doesn’t affect the rockfish fishery. We did
get a ban through the State legislature on gill nets, north of Point
Reyes, which includes the Cordell Bank.

Mr. Lowry. That's a very good example of why designation is
argued for.

Could Mr. Weber, or Jack, either of you, address why we should
be having specific designation within legislation, Congressional des-
ignation, as opposed to the Site Evaiuation List, and the Depart-
ment then moving ahead with that process? It seems that a process
by which a department went ahead and made selection might be
better than Congress in cumbersomely designating selected areas
around the Country. On the surface it would seem that the other
would be a better process.

Mr. WEBER. | believe that in 1984 Congress provided very clear
guidance to the administration on what criteria it should use in se-
lecting sites, and indeed Congress, to a large extent, adopted the
procedures that the program had developed over the preceding one
or two years. And I believe that that process is a good process that
allows for the selection of outstanding candidates.

What is missing, however, is the other end of the bargain, which
is that the process needs to move ahead. For the last 4 years, we
have been deferential to the administration making progress in
designating sites. And as you may recall, during the last reauthor-
ization, there was consideration of congressional designation. And
at the time we were quite concerned that this be a matter for
which the administration exercise responsibility. I frankly think
that the administration has abused the deference that Congress
has shown to its judgment.

At this point, I am of the opinion that providing the administra-
tion with a date by which certain sites must be designated, would
provide the impetus that the Administration apparently needs to
get these sites processed and would at the same time allow the Ad-
ministration to use its judgment in the development of manage-
ment plans.

Mr. Lowry. Mr. Archer, would you care to add?

Mr. ArcHER. Well, I don’t have any problems with Mr. Weber's
recommendations, except that I think that you can say that al-
though we don’t know if the process won't work, we know that it
hasn’t worked. By establishing these deadlines, that Mr. Weber's
talking about, or if you consider the kind of amendment that I sug-
gested earlier, that would certainly help, because it makes the
grocess more speciric, and we know what the agency is supposed to

0.

We have lodged a great deal of discretion in the administration. I
also believe that this discretion has been abused. I think you ought
‘to take some of it back along the lines we've talked about earlier. .
But it is possible to put together a combined process. For example,
the normal process could be that which is embodied in the 1984
amendments, and as you may choose to improve it. But suppose
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that we have another Administration that spends the money
mostly on program activities, but no designations take place? Why
not allow the possibility ¢ -ongressionally initiated designation,
perhaps limited to the sites chat are on an approved list? If there is
substantial support for that designation and the agency is not pro-
ceeding, why not some sort of a mechanism whereby the Congress
could take the action into its own hands?

By the way, we designate refuges. We designate parks by legisla-
tion. It's not unheard of. And in fact, it's the normal rule. So I
think you could put together a process that allows this as a way of
ﬂea}ing with an Administration that is just simply dragging its

eels.

Mr. Lowry. Mr. Archer, while you have the microphone, there is
introduced legislation for the purposes of beginning the discussion.
It's a $3 million authorization. Do you think that would be ade-
quate? Is that an adequate level for additional designations, the $3
million that we’'ve introduced?

Mr. ArcHer. Well, on the assumption that we can operate the
program as it is with something like $2 million, then it's difficult
to say that $3 million isn't enough. I think I would prefer to go
back to my earlier point, that if you choose to set a certain number
of new sanctuaries that will be dealt with, NOAA can provide you
with the cost, plus a normal escalator factor, I think, over four or
five year period, that would tell you what program costs should be.

But bear in mind that we authorize and then we appropriate,
and we still have that battle to fight. If we say that these sanctuar-
ies have to be designated, and I do very much like the proposal
that you attach dates to the designations of certain sites, then I
think we're in a much better position to get the appropriation.

Mr. Lowry. Thank you.

Mr. Weber, could you prioritize the sites that you suggested in
your testimony?

Mr. WeBER. Well, the priorities that we would set are based upon
a recent review that we've conducted of sites in the Eastern Pacif-
ic. The three high priority sites for us at this point are Monterey
Bay, outer coast of Washington, and northern Puget Sound. We are
assuming that Cordell Bank, Flower Garden Banks, and Norfolk
Canyon will be designated as a matter of course. But in terms of
where the program grows after that, those three sites are the sites
that we would like to see very much moved ahead.

Mr. Lowry. OK.

Thank you.

That was one of the reasons we had the testimony set up the way
we did, and in looking into the question of concessions within the
marine sanctuary program. I believe you were here when I was
asking the gentleman from the Park Service about their experience
in being able to protect the resource while going through this, and
you heard that line of questioning.

After hearing that line of questioning, what are your concerns
with moving to a private concession type of approach within the
sanctuaries?

Mr. WEBER. My concerns are that I have not yet heard a compel-
ling case made for the desirability of doing that. I was particularly
struck by the comments of the witness from the Naticnal Park
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Service about the elaborate process and program they've had to
build in order to deal with concessions in National Parks. I look at
that and have to be very, very concerned that this will be yet an-
other activity that will drain the meager coffers of this very, very
small program. If the National marine sanctuary program had a
budget of $700 million, I would be less concerned. But with a
budget of $2 million or $3 million, even $4 million, I have to be
very concerned at complicating life for sanctuary management.

Mr. Lowry. Financial resource concern?

Mr. WEBER. Yes.

Mr. Lowry. Do you have an addition? I, myself, was concerned
about any sort of a pressure that might actually be endangering
the natural resources. I liked the answers that the gentleman from
the Park Service was giving me, but is your primary concern that
you're stating now the financial resources?

Mr. WEBER. Well, I have a similar concern that introducing a
concession authority into the sanctuary program at this point will
set up a dynamic in which concessions are allowed because they
generate money, and we're always looking for money to run sanc-
tuaries. After a certain point you start cutting corners with protec-
tion, I think, inevitably. And while | am open, certainly, to further
discussion about this (and the testimony from the representative of
the National Park Service was very, very useful), I think conces-
sion authority could turn into a quagmire, to set up a system that
would provide for protection.

Mr. Lowry. I certainly would appreciate it over the next month
or so, if we could have some continued communication on this con-
cern before we move to markup.

You mentioned in your testimony the possibility of gifts going to
the program. That is prohibited now?

Mr. WEBER. I understand that NOAA attorneys do not believe
that they have clear authority for accepting gifts. And when I talk
about accepting gifts of goods and services, what I'm talking about
specifically are the sorts of gifts and services provided by associa-
tions such as those that conduct educational activities in support of
National Park sites. And at this time, the authority is cloudy
enough that it's very, very difficult to mount any kind of a commu-
nity support activity for any individual sanctuary.

It's not a major concern, but it is a concern, nonetheless, that if
solved, can, I think, lead to generating considerable community
support for individual sites.

Mr. Lowry. Thank you very much for that suggestion. I mean,
and that’s something we will look very closely at over the next
month.

Gentlemen, thank you very much for very helpful testimony.
Again, as | stated at the beginning of the hearing, it is our inten-
tion to hold a markup on the 19th of May. We more than welcome
any additional input and communications that you could help us
with on that.

Thank you very much.

The hearing is adjourned.

[Whereupon, at 4:15 p.m.. the subcommlttees were adJourned ]

[The following was submitted for the record:]
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100TH CONGRESS
225 H, R. 4208

To authorize appropriations to carry out title III of the Marine Protection,
Research, and Sanctuaries Act of 1972 during fiscal years 1989, 1990,
1991, and 1992.

IN THE HOUSE OF REPRESENTATIVES

MARrcH 21, 1988

Mr. Lowry of Washington (for himself, Mr. JoNes of North Carolina, Mr.
Stupps, Mr. FasceLL, Mr. ALEXANDER, and Mr. HUGHES) introduced the
following bill; which was referred to the Committee on Merchant Marine and
Fisheries

A BILL

To authorize appropriations to carry out title IIT of the Marine
Protection, Research, and Sanctuaries Act of 1972 during
fiscal years 1989, 1990, 1991, and 1992.

1 Be it enacted by the Senate and House of Representa-

8o

twes of the United States of Americc in Congress assembled,

o

That section 308 of the Marine Protection, Research, and
Sanctuaries Act of 1972 (16 U.S.C. 1438) is amended by
inserting at the end thereof the following:

“(5) $3,000,000 for fiscal vear 1989.

“(6) $3,500,000 for fiscal year 1990.

“(7) $4,000,000 for fiscal year 1991.

© o 1 & O e

“(8) $4,500,000 for fiscal year 1992.".



36

'f ¥ ‘ GENERAL COUNSEL OF THE
y _ - UNITED STATES DEPARTMENT OF COMMERCE
i (4 Washington, 0 C 20230

07 JUN 1988

Honorable Walter B. Jones

Chairman, Committee on Merchant
Marine and Fisheries

U.S. House of Representatives

Washington, D.C. 2G515

Dear Mr. Chairman:

This- letter provides the views of the Department of Commerce on
H.R. 4208, the

"National Marine Sanctuaries Program Authorization
Act of 1988,"

as amended May 24, 1988, by two Subcommittees of the House
Committee on Merchant Marine and Fisheries.

Although there are portions of H.R. 4208 which we consider
favorably, the Department of Commerce opposes the bill unless it
is amended as set out more fully below.

Section 2 of the bill would amend Section 304 of the MPRSA to
modify the sanctuary designation process by reducing the length
of the process to two and one-half years. DOC opposes this
section as unworkable on the basis that sanctuary designation has
been shown to require an average of about four years to allow
time to meet requirements of the MPRSA, the National
Environmental Policy Act, and the regulatory review process.

Subsection 3 (a) of the bill adds new sections numbered 309
through 313 to the MPRSA, on promotion and coordination of
research; special use permits; injury to destruction or loss of
sanctuary resources; and acceptance of donations. Subsection
3(b) authorizes the Secretary of Commerce to enter into
cooperative agreements with nonprofit organizations to carry out
certain purposes of the MPRSA. Subsection 3(c) requires the
Secretary to report annually to Congress, starting not later than
12 months after the bill's enactment, on DOC activities related
to implementing the amendments made by section 3.

DOC supports new sections 309, 312 and 313, and the cooperative
agreement authority provided by subsection 3(b) of the bill. As
to the new section 310, on special use permits, DOC recommends
revising subsection (f) to read "Nothing in this section shall be
considered to require a person to obtain a permit under this
section for the conduct of any fishing activities not regulated
by the site specific regulations of a national marine sanctuary."

75 Years Stimulating America’s Progress « 1913-1988



37

2

The purpose of this change is to ensure that sanctuary regula-
tions on fishing are not overturned by the amendment. DOC also
recommends that it be made clear, either in section 310 itself or
in the bill's legislative history, that regulatory permits may
continue to be issued.

DOC strongly supports the purpose of new section 311 to the
extent it permits the Government, in the event of injury,
destruction, or loss to marine sanctuary resources, to recover
the value of the damage to the resources from the responsible
parties. However, the exception from liability contained in
subsection 311(a) (3) (B) which exempts all activities "authorized
by Federal or State law" is too broad since virtually all activ-
ity that might cause damage -- navigation, fishing, diving -- are
generally authorized by law unless specifically prohibited. We
recommend revising this exemption to read "(B) the injury or
destruction of the sanctuary resource was specifically authorized
by Federal law." We do not believe that States should have the
ability to authorize destruction of sanctuary resources that are
located in the exclusive economic zone and have therefore omitted
that possibility in the suggested revision. Also, we oppose
using recovered funds for sanctuary management purposes because
this bypasses the normal authorization and appropriation process.
In addition, section 311 should be amended to provide for the
deposit into the general fund of the Treasury amounts received as
civil penalties which are in excess of reasonable costs.

The Department of Commerce opposes both sections 4 and 5 as
fundamentally inconsistent with the existing designation process,
which is working well and should not be overridden. Section 4
requires the Secretary of Commerce to designate three sites as
marine sanctuaries. Of these sites, one was removed as a
candidate for designation because two other sanctuaries in the
area protect similar resources and the large size of the proposed
sanctuary would not produce benefits of sufficient value relative
to the cost to administer it. The remaining sites under section
4 are already active candidates. Thus, requiring designation in
this bill is unnecessary.

Section 5 of the bill identifies specific areas to be studied for
possible designation as marine sanctuaries. Some of the areas
identified are not on the Sanctuary Site Evaluation List (SEL).
The appropriate time to consider sites for inclusion on the SEL
is during the public comment period. We plan to initiate such a
comment period shortly. If these sites warrant further study,
they will be identified and the sites' resources will be
subjected to scientific assessment.

Section 7 would authorize appropriations for fiscal years 1989
through 1992, at levels which exceed those proposed by DOC. DOC
supports reauthorization at a level of $2.325 million for FY 1989
and such sums as may be necessary for FY 1990.
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Section 101 of the bill would amend section 307 of the MPRSA to
authorize seeking equitable relief whenever the Secretary
determines that there may be an imminent risk to the resources of
a national marine sanctuary. DOC supports this section.

We have been advised by the Office of Management and Budget that
there is no objection to the submission of this report to the
mini
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U.S. Department of Justice

Office of Legislative and Intergovernmental Affairs

Office of the Asustant Attorney General Washington. D C 20530

Honorable Walter B. Jones

Chairman, Committee on Merchant
Marine and Fisheries

House of Representatives

washington, D.C. 20515

Dear Chairman Jones:

This letter conveys the comments cf the Department of
Justice on H.R. 4208, the National Marine Sanctuaries Program
Authorization Act of 1988, as well as on amendments to be
proposed by Congressman Studds to that bill.

1. comments on H.R. 4208: The Department has several
comments on section 6, the enforcement section of the bill. oOur
primary concern with these provisions is that there be relative
uniformity among the federal environmental laws on the same
issues. For this reason, we urge the Committee to amend section
6(a) to conform with provisions of the Magnuson Act as follows:
the amendment to Section 307(c) (3) of the Marine Protection,
Research and Sanctuaries Act (MPRSA), on in rem proceedings,
should conform with the Magnuson Act, 16 U.S.C. § 1858(d); the
amendment to 307(g), on jurisdiction, should conform with 16
U.S.C. § 1861(d) ; and the amendment to section 307(b)(1)(C), on
seizure, should conform with 16 U.S.C. § 1861(b) (1) (A) (V)
(evidence "related to any” violation). In addition, we suggest
that the Committee add a provision allowing for the payment of a
bond to retain custody of seized property, which is consistent
with other laws, see 16 U.S.C. § 1860(d) (1), and adds flexibility
in appropriate circumstances where it would be burdenscme for the
government to retain possession of the property. Finally, the
amendment to section 307(c) (4), which provides for service of
complaints on the Secretary or United States Attorney, should

also include service on the Attorney General of the United
States.

4 ! m 3 5 As
a preliminary matter, in the abaence of any statement of purpose,
the objective of the amendments is not clear. From the text, it
is possible that the concerns addressed in these amendments may
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be protected by current law, including section 311 of the Clean
Water Act, 33 U.S.C. § 1321 (0il and Hazardous Substance
Liability) and the Comprehensive Emergency Response, Compensation
and Liability Act, (CERCLA), 42 U.S.C. § 9601 et seqg. If the
objective of the amendments is to address problems not adequately
covered by these and other statutes, that purpose should be
stated; if not, the amendments may be unnecessary. In addition
to this general statement, we offer the following, more
technical, suggestions and comments.

As noted above, there may be other laws which generally
provide authority to address the risks which are the object of
the amendments; therefore, we suggest that the phrase
"Notwithstanding any other provision of law” be inserted at the
beginning of section 101 amending section 307(j).

Many of the amendments appear to be based, at least in
part, on the provisions of CERCLA. In the interest of
consistency, as well as preserving the current program under that
statute, we suggest that certain provisions in these amendmerts
be changed either to conform with or be distinguished frcm
CERCLA. Thus, we recommend that section 102, amending section
311(a) (1), be amended to conform with CERCLA, through the
following changes #.. . any person or vessel who destreys-cr
eauses contributes to the loss of or injury to any sanctuary . .
.” It should also be made clear either in the statute or in its
legislative history that liability shall be joint and several
where the harm is indivisible. We also suggest that the
amendment to 311(a) (3) should be changed as follows to conform
with section 107 (b) (3) of CERCLA,

311(a)(3) . . . an act of war, an act or omissi~n of a
third person if-the-persen-or-vessel -acted-with-due
eare other than an emplovee or agent of the defendant,
or than one whose act or omission occurs in connection
with a contractual relationship, existing directly or
indirectly with he defendant, if the defendant

he exercised due care taking into consideration all
relevant facts and circumstances, and (b) he took
precautions against foreseeable acts or omissions of
any such third party and the consegquences that could
foreseeably result from such acts or omissjions.

Section 311(c) (2) should be amended to provide for nationwide
service of process, see CERCLA section 113(b). Finally, with
respect to conformity, we observe that the amendments distinguish
between response costs, damage assessments and restoration funds.
It appears that response costs under the amendments is not
intended to be the same as under CERCLA. Therefore, to clarify
the distinction, we suggest that the term ”"short term response”



41

3

costs be used instead and that “short term response costs” be
defined.

The section amending 311(c) (1) states that the
Secretary shall commence a civil action for recovery of response
costs and damages. Since the authority to sue in district court
lies only with the Attorney General, gee 5 U.S.C. § 901 and
Executive Order 6166 at section S5, the following underlined
amendment should be made: shall
to commence a civil action in the appropriate United States
district court fer-the-apprepriate-distriet-court.” Similar
amendments should be made to section 101, adding new section
307(j) (*the Secretary may require request the Attorney General
of the United States to secure such relief”); section 201(c) (a)
(same as 311(c)(1)); and 202 (same as 101). For the same reason,
the proposed amendment to section 307 (c) (6), which authorizes the
Secretary to compromise a civil penalty, should provide for the
concurrence of the Attorney General of the United States.

The Office of Management and Budget has advised this
Department that there is no objection to the submission of this
report from the standpoint of the Administration’s program.

Sincerely,

7 1hy oo

Thomas M.! Boyd
Acting Assistant Attorney Gerieral
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April 15, 1988

MEMORANDUM

TO: Members, Subcommittee on Oceanography and
Subcommittee on Fisheries and Wildlife Conservation
and the Environment

FROM: Subcommittee Staff

RE: Reauthorization of the National Marine Sanctuaries
Program

INTRODUCTION

On Friday, April 19, a joint Subcommittee hearing will be held in
Room 1334 Longworth regarding the reauthorization of Title III of
the Marine Protection, Research and Sanctuaries Act (33 U.S.C.
1431-1439), more commonly known as the National Marine Sanctuaries
Program. Witnesses include representatives from the
Administration, both the National Oceanic and Atmospheric
Administration (NOAA) and the National Park Service (NPS), as well
as representatives from the environmental and academic community.

BACKGROUND

Title III of the Marine Protection, Research and Sanctuaries Act
(MPRSA) authorizes the Secretary of Commerce to designate
nationally significant areas of the marine environment (including
the Great Lakes) as Kational Marine Sanctuaries. These areas are
selected on the basis of their ecological, conservation,
educational, historical, aesthetic, recreational, or research
value. The National Oceanic and Atmospheric Administration (NOAA)
is responsible for implementing provisions of Title IIl and does so
through the Office of Marine and Estuarine Management.

Distinctive and important marine and Great Lakes habitats, species,
and ecosystems are among the resources that may form the basis for
marine sanctuary designation. Marine sanctuaries can be especially
advantageous in areas where protection and beneficial use of these
resources requires comprehensive, geographically-oriented planning
and management. Marine sanctuaries are not necessarily pristine
areas where human activities are severely restricted or excluded,
as may be implied by the term "sanctuary."”  However, the primary
objective of any sanctuary designation is resource prntection and
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human activities are regulated to the extent that they threaten the
distinctive characteristics which prompted the sanctuary proposal.

EXISTING SANCTUARIES

Marine sanctuaries may be designated in U.S. waters seaward to the
outer limits of the U.S. Exclusive Economic Zone and inland to
where the tide ebbs and fiows, or they may be designated in the
Great Lakes. At present, there are seven National Marine
Sanctuaries:

(1) The MONITOR, an area one square mile in diameter
surrounding and including the wreck of the famous Civil
war ironclad vessel off Cape Hatteras, North Carolina;

(2) Key Largo, a 100-mile square mile section of coral reef
tracts of the Florida Keys, south of Miami;

(3) Channel Islands, a 1,252 square mile expanse encompassing
the waters surrounding the five Channel Islands, offshore
Santa Barbara, California, which contain pupping grounds
for numerous marine mammals and nesting areas for
seabirds;

(4) Gulf of the Farallones, a 948-square mile marine area
just north of the Channel Islands National Marine
Sanctuary, which also contains breeding grounds for sea
otters, seals and seabirds;

(5) Looe Key, a 5-square mile lower section of the Florida
Keys;

(6) Gray's Reef, a 17-square nautical mile, live bottom coral
area, east off Sapelo Island, Georgia; and

(7) Fagatele Bay, a l65-acre site off Tutuila Island in
American Samoa containing significant marine habitats
including examples of Western Pacific corals and a
deepwater coral terrace formation.

NOAA plans to designate at least three other sites in the next two
years, including: (1) Cordell Banks, the northernmost seamount on
the California continental shelf; (2) Flower Garden Banks, the
northernmost shallow water tropical reet located 115 miles off the
Texas-Louisiana coast; and (3) Norfolk Canyon, a submarine canyon
60 miles east of Virginia containing large tree corals and "pueblo
villages"--assemblages of large invertebrates and finfish.

SITE DESIGNATION PROCESS

NOAA has proposed regulations to implement the 1984 amendments to
Title III. Although these regulations are not yet final, following
is a description of the sanctuary designation process as proposed
in these regulations. (See Attachment I)
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The Site Evaluation List (SEL)

The SEL established by NOAA in 1983 (See Attachment ITI)
included the most qualified marine and Great Lakes
underwater areas recommended by regional evaluation teams.
Criteria used for placing a site on the SEL include the
following:

(1)

(2)

(3)

(4)

(6)

(7)

(8)

(10)

(11)

the site is representational of the biogeographic
subregion in which it is located;

the site is significant in relation to the region's
ecological communities;

significant biological productivity;

the site supports ecologically limited species,
ecologically important species, or unique species
associations or biological assemblages;

the site is important to the species maintenance,
including special feeding, courtship, ¢t eding,
nursery, migration or wintering grounds.

the site has special chemical, physical or
geological habitat features;

the site contains fishery resources of recreational
or commercial importance;

the site contains exceptional natural resources and
features which enhance human appreciation,
understanding and enjoyment of nature;

the site provides exceptional opportunities for
research, or to interpret the meanings and
relationships of special marine resources to
increase understanding, appreciation and wise use of
the marine environment;

the area contains or is likely to contain artifacts
cf special historical, cultural or paleontological
value; and

other factors such as potential impacts of
activities, insufficient management, optimum
management size, accessibility, surveillance and
enforcement, and economic considerations.

The sites listed on the current SEL are reexamined after
five years.

New sites are added only if these sites are important new
discoveries or if substantial new.information previously
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unavailable indicates that the site has national
significance.

II. Step Two: Active Candidates

A.

C.

NOAA selects a small number of SEL sites as "active
candidates" for actual designation. These areas are
selected after consultation with Federal, state and local
agencies, and regional fishery management councils.

Criteria used to select "active candidates" include:

(1) the site's relative contribution to the National
Marine Sanctuary Program's missions and goals;

(2) the need for immediate action based on present or
potential threats to the site's resources, and the
vulnerability of these resources;

(3) the benefits to be derived from sanctuary
designation, including an assessment of the site's
natural resource and human use values, and the
adequacy of the current management of the area;

(4) the feasibility of the sanctuary designation,
including size, management requirements, program
staffing, and fiscal restraints; and

(5) an initial consideration of the economic impacts and
benefits of sanctuary designation, including the
public and private uses which may be consistent with
=anctuary designation.

After selection as an active candidate, a site generally
must be recommended for designation within 3 years.

IIT. Step Three: Designation Process

A.

After selection as an active candidate, NOAA prepares a
prospectus for the proposed sanctuary which includes (1) a
draft sanctuary management plan; (2z) a draft environmental
impact statement (DEIS); and (3) proposed regulations.
These documents are transmitted to the Senate Commerce,
Science and Transportation Committee, and the House
Merchant Marine and Fisheries Committee for review.

Either Committee may conduct hearings on the proposed
sanctuary and issue a report, which must be considered by
NOAA before designation. NOAA must also conduct a public
hearing near the proposed sanctuary site. After 45
legislative days for Congressional review, NOAA may issue
(1) the final environmental impact statement (FEIS); (2)
the final management plan; and (3) the final regulations.
At that time NOAA would also publish a notice that the
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sanctuary designation will become effective in 90 days.

C. During this 90-day period, Congress may pass a joint
resolution disapproving the sanctuary designation, or if
the sanctuary is in State waters, the Governor of the
affected State may object to the designation or any of the
designation terms. Barring this action, at the end of the
90-day period, the Secretary of Commerce will issue a
formal designation.

REAUTHORIZATION AND ISSUES

On March 21, 1988, H.R. 4208 was introduced to reauthorize the
National Marine Sanctuary Program for fiscal years 1989 through
1992 at levels of $3.7 million, $3.5 million, $4.0 million, and
$4.5 million, respectively. H.R. 4208 is likely to be the vehicle
for markup which is scheduled before the Subcommittees on May 19,
1988. While H.R. 4208 contains no substantive changes to Title
111, the following is a list of some of the issues which are likely
to be raised for your consideration at the April 19th hearing.

I. ASSESSMENT AND RECOVERY OF DAMAGES TO SANCTUARY RESOURCES

Section 307(b) of Title III of the MPRSA gives the Secretary
specific authority to assess civil penalties for violations of
sanctuary regulations. Civil penalties are used to deter violators
of sanctuary regulations. The arounts recovered are deposited into
the General Treasury. But, the Secretary lacks explicit authority
to assess and recover monetary damages for injury to or destruction
of Sanctuary resources. The lack of this authority has created
problems for NOAA's protection of Sanctuary resources in recent
years.

Two recent accidents have caused significant damages to natural
resources protected by marine sanctuary designations. The first
event was the grounding on August 4, 1984, of the Cypriot vessel,
M/V WELLWOOD, on Molasses Reef, within the boundaries of the Key
Largo National Marine Sanctuary. The second event was the sinking
in November, 1984, of the stern of the M/V PUERTO RICAN, a vessel
of U.S. registry, within the boundaries of the Gulf of the
Farallones National Marine Sanctuary. The WELLWOOD grounding
caused the destruction of 5,805 square meters of coral reef in the
Sanctuary. In the case of the PUERTO RICAN, some 1,400,000 gallons
of oil spilled into the Sanctuary causing the 2iling or death of at
least 1,400 seabirds, and the destruction of Dungeness crab larvae
and zooplankton.

In both incidents, NOAA sued the owners and operators of the
vessels for recovery of damages to protected resources and
cventually settled both claims. In the case of the WELLWOOD, the
Federal Government recovered from the vessel owners and operators a
total of $6.3 million as compensation for its response costs,
resource damages and civil penalties. The settlement entails 15
annual payments to the government. Because NOAA lacks the
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authority to retain funds recovered for damages, the amounts
recovered as compensation for its resource damages will be paid
into the U.S. Treasury and will not be available for restoration of
the reef. The same is true for the PUERTO RICAN case. The
government settled the resource damage claim for some $600,000, but
all of the monies recovered were deposited in the Treasury.

Two bills have been introduced in this Congress to address the
damages issue -- H.R. 3640, introduced by Mr. Studds, and H.R.
3772, introduced by Mr. Lagomarsino. (H.R. 3772 primarily
addresses measures for the protection of the Santa Barbara
Channel.) The bills are similar in that they both provide NOAA
with explicit authority to assess damages to sanctuary resources
and to use the sums recovered for the restoration or replacement of
these resources. The bills alsc make persons who destroy or injure
a sanctuary resource and any vessel used in the destruction of or
injury to any sanctuary resource liable to the Federal Goverrment
for damages. If one of these measures is enacted this year, it
could enable NOAA to use some of the future payments in the
WELLWOOD settlement on restoration of Molasses Reef.

II. THE AUTHORITY FOR CONCESSION AGREEMENTS WITHIN MARINE
SANCTUARIES

Since 1975, when the first two National Marine Sanctuaries were
established offshore North Carolina (U.S.S. Monitor) and Florida
(Key Largo), the primary objective of the National Marine Sanctuary
Program has been to provide protection for nationally significant
resources within specific areas of the marine environment.
Simultaneously, NOAA has implemented a policy of promoting multiple
uses of designated areas whenever compatible with resource
protection.

These gencral concepts were reaffirmed and sharpened in 1984 when
the statute was substantially restructured. Nonetheless, questiors
of when, to what extent, and under what conditions, commercial uses
of sanctuary resources are appropriate have presented a continually
difficult issue for sanctuary managers.

The Congress has granted the Secretary of Commerce, in section
304(a) (1) of the 1984 amendments, broad authority to regulate all
uses of sanctuary resources. Section 301(b)(5) of the 1984
amendments also establishes an marine sanctuary policy --

to facilitate, to the extent compatible with the
primary objective of resource protection, all public and
private uses of the resources of these marine areas not
prohibited pursuant to other authorities.

Clearly, pursuant to sections 301 and 304 (and subject tn certain
restrictions contained in section 304(c) concerning righis existing
before a designation), the Secretary may prohibit, authorize, and
regulate any public or private use of sanctuary resources.
Unfortunately, NOAA has not yet issued final regulations
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implementing the 1984 amendments and existing regulations authorize
permits only for research, education, and salvage activities.

Rapid growth of commercial activity in several sanctuaries has
further complicated this already difficult management issue.
Moreover, program managers recently received a proposal for a
concession-type arrangement within the Key Largo National Marine
Sanctuary which included an “"undersea lodge"”.

In 1984, the Key Largo sanctuary manager began an effort to solicit
private funds for the renovation of the Carysfort Reef Lighthouse.
The Carysfort Lighthouse is owned and operated by the U.S. Coast
Guard and is within the sanctuary boundaries. It is on the
National Reqgister of Historic Places. The sanctuarv manager sought
nonprofit support for the renovation in order to improve the
lighthouse, making it suitable for use in promoting public
education and handicapped access to the sanctuary.

In May, 1986, NOAA received a proposal from Carysfort Restoration
Incorporated (CRI) to renovate the Carysfort Lighthouse in
conjunction with a seven-room undersea lodge; the lighthouse would
be available for public use and interpretati-n and provide support
for the lodge. The argument was made by CRI that it would not be
economically feasible to renovate and maintain the lighthouse for
public use without the operation of the undersea lodge to provide
stable financial support. Also, the proponents argued that the
combination of the lighthouse interpretive center and the undersea
lodge would enhance public education about the purposes of the
sanctuary.

In November, 1987, NOAA declined to authorize che proposal, citing
limited educational benefits, potential damage to sanctuary
resources and insufficient statutory authority to enter into
concession-type arrangements with commercial enterprises.

An effort was made to provide authorization for concession
activities in the context of the fiscal year 1988 continuing
resolution. This effort was forestalled, in favor of considering
the question more completely during reauthorization of the statute.

Key Largo is by no means the only example. In other instances, a
number of concession-oriented activities have developed around
sanctuary resources, including recreational diving, whale watching,
boat tours, and in the future, possible submarine tours. In
certain of these instances, more stringent oversight and management
may be appropriate in order to protect sensitive or threatened
resources or to more effectively promote public access and
understanding. This could be fostered by more explicit statutory
authority governing concession agreements for marine sanctuaries.

The National Park Service has extensive experience in regulating
commercial use of national parks under the National Concessions
Policy Act of 1968 (Public Law 89-249). This statute has been
suggested as a model for the National Marine -Sanctuary Program.
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In parks, concessions are granted to provide a variety of visitor
services and facilities. The facilities are intended to promote
use and public education abou* “he resources being protected while
at the same time providing a balance between use and protection to
ensure the basic purposes for which the park was created are being
protected. Environaental interests maintain that the balance has
generally been skewed in favor of use and development under Public
Law 89-249.

Several questions of policy should be addressed in considering this
matter. Does NOAA currently have adequate authoricy to permit and
regulate commercial uses within sanctuaries, and should the
authority be explicitly granted for NOAA to enter into
concession-type arrangements similar to the authority conferred to
the NPS? Under what circumstances should commercial uses be
regulated? Wwhat standard should NOAA apply in reviewing commercial
use proposals -- compatibilicy? What standard or policy should
govern the decision to place commercial facilities within sanctuary
boundaries? Should commercial uses be subject to a user fee, and
if so, what should be done with the revenues generated? Should
nonprofit organizations be subject to regulation similar to
commercial enterprises?

OTHER ISSUES

Other issues which are likely to come up include (1) the pace and
the administration of the designation process; and (2) several
areas proposed for legislative or scme type of accelerated
designation.

These two issues are somewhat related. For example, the Flower
Garden Banks Sanctuary has been under consideration for over 10
years and has not yet been designated. Many other sites which were
included in the original SEL have not been further considered for
designation even though there is considerable support for some of
the designations.

Some areas which are likely to be proposed for Committee
consideration include (1) Monterey Bay; (2) San Juan Islands; (3)
Outer Washington; and (4) Stellwagen Bank, and Nantucket Sound and
Shoals.

OCEANUS PUBLICATION

A recent issue of Oceanus which was dedicated expressly to the
National Marine Sanctuary Program is included for your informat:ion.

Attachments
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JEPARTMENT OF COMMERCE

{ational Oceanic and Atmospheric
Administration

Announcement of National Martne
Sanctuary Program Final Site
Evaluation List

aggncy: National Ocean Service \NOS
National Oceanic and Atmospher
Administration (NOAA) Commer: w
AcTmon: Notice
sumMARY: NOAA 19 publishing a final
list of manne sites (Site Evaluaticn List)
that will provide the pool of areas from
which NOAA will seiect sites 1o
evaluate as candidates for potential
national manne sanctuanes

POR FURTHER INFORMATION CONTACT:

Dr. Nancy Foster, Chief. Sanctuary
Programs Division. Office of Ocean and
Coastal Resource Management,
National Oceanic and Atmosphenc
Administration. 3300 Whitehaven Street.
NW., Washington. D.C. 20235, (202) 834~
4238,

SUPPLEMENTARY BPORMA TION

L Authority

Title [ of the Marine Protection.

R h, and S. ies Act of 1972
16 U.S.C. 1431 (the Act) authonizes the
Secretary of Commerce, with
Presidential approval to designate
ocean waters as far seawerd as the
outer edge of the continental sheif as
marine sanctuaries to preserve or
restore their distinctive conservation.
recreational. ecological. or aesthetic
values. That suthority is administered
by the National Oceanic and
Atmospheric Adminustration (NOAA)
thmugh the Office of Ocean and Coastal
Resource Management (OCRM),
Sanctuary Programs Division (SPD).

In January 1982, NOAA published a
Program Development Plan (PDP) for the
Program. The PDP descnbes 'he
Program’s mission and goals: site
identification and selection
establishes a : .nctuary
designation process. Ou
1082, NOAA published
regulaticns

May 31, 1983, NOA A published final

regulations for designating marine

sanctuaries and the rontinued operation

of the Program (48 FR 24298). Pursuant

to these final regulations. NOAA is

(vnbl.lnhhm i3 the fAinal Site Evaiuation List
).

Il SEL Process

.n' purmose ~f ihe SEL .u 1g ratabiigh
8 U8t comprsing the most highly
qualified marine yieq ident.find and
recommended by the regional res. e
evaluation 'eame The ‘eams made hege
rn(r’:*:r"w‘,in'w A8 N oaccordance with
e Prodeam s miss.on and goa.y set
for'n = the Program Deveiopmer: Plan
in §922 1 of the Faa Jprostam
Teguiations and ‘he Site ation
and se'ection critena descm ved in
Appendix 1 of the reguiations NOAA
emphasizes tha! ‘hese sites are ncluded
on the SEL because they are areas of
high natural resource vaiue and raay
warrant further analysis 1o determine
their feas:bility as active candidates for
consideration as national manne
sanctuaries Listing a site on the SEL
does not mean that the site is a
proposed sanctuary or that it will
necessanly be considered as an active
candidate for sanctuary designation
However. with limited exceptions as
descnbed in § 922.22(c) of the final
program regulations. NOAA will only
consider those sites on the SEL for
further review as active candidatesTor
manne sanctuary designstion. Thus. the
SEL serves as the pool from which
potential future manne sanctuaries will
be drawmn.

Placement of sites on the SEL or
selection for further consideration as
active candidates doeg not subject such
sites to any regulatory controis under
Federal law. Such regulations may only
be established after designation. as
provided under § 922.31 of the final
program regulations.

Ul Summary of Significant Comments
oa the Proposed Regulations anc
NOAA's Responses

NOAA received comments from
approximately 400 sources Commenters
included Federal and State agencies.
representatives of the ou and gas
industry. environmental and public
interest groups and pnivate citizens. All
comments received ure on file at the
Sanctuary Prcgrams Division. Office of
Ocean and Coastal Resource
Management. The comments are
available at that office for review upon
request. The major issues raised by
commenters have been summanzed and
NOAA's esponses provided under the
relevant subheadings in this section.
Site descrptions follow the comments

Generic Comments

1. Size of Proposed Sites. Several
commenters objectec to the size of
proposed SEL sites including Nantucket
Sound/Shoals/Oceanographer Canyon.
(1808 #q mi), Green Bay (13008q.mi) and

tennf,

. .
Virginia Assatedl=t ST
commenters tv 1#h Y
large and sumies! 7
expanse of these ¢
NOAA Respoior
fow of "he sites 2
coverreid'ive d
The siie DLl = 4
ene’d. > 4

Tdnne 4reay
provided nthe SEL are &
area boundares and w il
N most cases reduced |
'o active candidate 5’4"y
mavimum or min.mum size LTS
estabi'shed. the final Natonal Marine
Sanctuary Program Regulations 48 PR
24296) provide that the Channel Isiands
and Point Reyes-Farailon lsiands
National Manne Sanctudiies covenng
1.252 and 948 square nauticai miles
respectively. are Likely to represent 'ne
upper end of the sanctuary size

spectrum and that future sanciuaries

will be no larger Size considerations are
specifically addressed under the

Mission and Goals (§ 922.1(d)} and the
Act:ve Cand.date Cntena

(§ 922.30(b)(4)) of the finai program
regulations

2.Showing of Necessity Several
reviewers suggested that NOAA should
demonstrate that SEL sites are unique
and deserving of special attention and
that other existing State or Federal
authonties are inadequate to provide
su h protection.

“OAA Response—Title Il {the Act!)
authonzes the Secretary to aesignate
mariiie sanctuarnes (o preserve or
restore their conservation, recreational.
ecological. or esthetic values. The Act
does not specify that manne sanctuaries
must be “unique ' manne areas:
however §922.30(b)(1) of the final
program regulations states that a
primary reason for selecting a site as an
Active Candidate 13 its "hugh national
resource and human use values '
(§922.301(bi(1) Existng Federal and
State regulations and authonties are
considered in determ:ning whether to
designate sanctuanes and in developing
site specific management frameworks.
Section 922 30(b)(3) of the final program
regulations states that one of the cnilena
for selecting Active Candidates is an

t of the adequacy of existing
management requirements for protecting
resources.

3. Development of Regulations.
Several reviewers expressed concern
that possible regulations for individual
SEL sites were not discussed and that in
the future regulations could be imposed
that would be unreasonable or
developed without input from affected
users.

NOAA Response—The purposa of the
SEL is to indicate sites of Ligh resource

‘o,
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d as part of the deveiopment
j?:.ﬁ:;l'mlﬂlﬂ"““"‘" and draft
environmental impact edptement (DEIS .
snce @ site 18 sele @R Active
Cand:date The man nt plan and
any necessary regula are dralted :n
consultation with concerned Federa|
State local agencies Regional Fishery
Maragement Councils and other
interested persons and @roups This
dialog begins early in the development

of the DEIS and includes public
meetings and review of significant
19sues (§ 922 31(al(c]) The DEIS 18
subject to public review. and a publiic
hearing on the proposal in the area or
areas most affected. by the sanctuary
designation s required (section 302(e) of
the Act)

As part of the desipnation process
NOAA develops a de. gnation
document which specifies. among other
things. the types of acuvities subject to
regulation. Only activities included in
the terms of the designation may be
regulated and the designation document
may be modified only by same process
by which the original designauon was
made. including holding public hesnngs
and obtaining Presidential approval.

Moveover, existing Federal and State
regulations are dered in
determining whether to designate
marine sanctuaries and in developing
the management framework for such
sanctuaries NOAA will rely upon
existing Federal and State regulations to
preserve or res:ore a santuary's natural
resource and human use values when
such regulations are adequate to meet
the purposes for which the sanctuary
was designated.

Site Specific Commnents: North Atlantic
Region
M:d Coast Maine

(1) Several reviewers supported the
Mid Coast Maine site. No reviewers

specifically opposed plassment on the
SEL - 1
NGCAA g

necessary.
Stellwogea

placement og the
significance of the whale cammunsties
or the importance of the fshery batntat.
These commenters included the State of
M h E Office of

(2) One reviaws: supporiad the site
bul was coacarned that there might be
orahibitiame on submanne electric

Jwagen. Jecduse of "he 'eqr thyt

‘udry designation wii aventud,.
i

¥ ne
€4d ‘0 reguiation of Zommerc.dl
“OAA Resporse—Marine Sanc

lesigndtion does "ot autcmatical v
TeSIrictor prombit any part.cuidr
activity Fora miscussion of wnen and
"Oow derisions on tegulating activ ies

are Tadle piedse s_o Generc Response

Several reviewers support the
placement of this 91'e n the SEL
ncluding the Massachusetts Executive
Office of Environmental Affairs

VOAA Response—No response
necessary

2) One reviewer supported the site
but was concemed that there might be a
prohibition on submanne electnc cables.
Another commenter indicated that part
of the site has been or 1s currently be.ng
studied for putential oil/gas leasing and
'hat portions of Oceanographer Canyon
possess high resource potential. Several
3as and ol industry reviewers opposed
inclusion of the site on the SEL. Several
commenters believe the site to be too
large and/or not “unique” Several
believe that future pipeline comdors
might be affected.

NOAA Response—Designation of a
marine sanctuary does not necessar |y
restrict or prohubit any particular
activity For a discussion of when and
how regulating activities are made.
please see General Response 33
Reviewers concerned about the question
of size are referred to Genenc Response
=1 For a discussion as 10 whether or
not sites must be “unique” as a
prerequaite for inclusion on the SEL
commenters are referred to Genenc
Response 2.

Assateague/Virginia Barrier Islands

Approximately 18 comments were
received regarding the Virginia
Assateague Barmer lslands area. Six
were in [avor: ten comments opposcd
inclusion on the SEL.

(1) The Maryland State Department of
Natural Resources requested that the
Maryland portioa of the site remain on
the SEL and expressed the belief that
the local opposition was based on
msinformation. The Commonweaith of
Virginia Council on the Environmant did
not object to inclusion on the SEL and
further evaluation. but expressed doubts
about the benefits of manne sanctuary
status. Another reviewer supported the
site but was conoerned that he area
may be 100 large to manage. Seversl

2 Many Marvaandg ana v renia ncad
T county govemments 4re cpposed ‘o
NCwding 'his site on *he SEL These
reviewers expregsed concern that
possibie sanctury desigration woyld
TeSUIT in adverse economic impac's to
tne fishing industry and prevent possible
sifshore gas and o1l development

A public meeting to receive comments
on listing this site on the SEL was held
on March 2. 1983. at Berlin. Maryland.
where many individuals expressed
opposition to the proposed listing. »
Generally. the commenters believe that
sanctuary designation will automaucally
preclude recreanonal and commercial
fishing acivites. Two commentars
opposed the mte because they did not
know what the eventual restnctions
would be.

NOAA Repsonse—NOAA reiterates
that the parpose of the STL is to identfy
a pool of sites with high natural resuurce
vaiues from which a particular site may
be selected for future analysis to
determine whether the feasibility of its
further consideraton for designation as
manne sanctury. None of these
reviewers took the position that the site
was not highly significant or that the
area did not meet critena for inclusion
on the SEL. The issues of regulation and
prchibition of activities are worked out
during the development of a
management plan. No activities are
automaticaily restncted or prohibited in
a manne sanctuary. In fact. §922.1 (b)(¢)
of the final program regulations
specifically provides for compatible
multiple use of national marine
sanctuaries. For a more detailed
discussion of how regulations are
developed for & proposed tuary,
please see Generic Response No. 3.

(3) Several gas and oil industry
reviewers opposed the site b in
their view it 18 too large and/or not
“unique.”

NOAA Response—For a discussion
regarding the size of SEL sites please
see Generic Response No. 1 Comment
aud for discussion as tv whether a site
must be “unique”, pleese sse Generic
Response No. 2.
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system located compietely within State
waters is tnappropnatae lor
consideration as a manne sanctuary

NOAA Response—The Act authanzes
designating/establishing manne
sanctuanes \n waters where the nde
ebbs and flows. or in the great Lakes
and thewr connecting waters. Such areas
include Stats waters—usually an area
within three miles.

(3) Another reviewar objected to the
sita because NOAA did not indicate

NOAA Resper

a—N\OAA ~4as
incorporated Nese “hanges

wn Fothom leawa—Big Roca

1) One reviewer supported .nclusion
of the site on the SEL

Y0OAA Response—No response
necessary

(2) Another indicated that the ares
was being stuched for potenual oil and
gas leasing. and & third believes the
areas should oot be Usted untl the
exploratory dnlling determines the
bydorcarbon potantial of the area.

NOAA Rssponse—Because the only
purpose of establishing the SEL 1s t0
identify areas with high natursi resource
and human use value. NOAA will
coasider exusting or potential users of
the site when it determines whether to
select it as an Active Candidate

Sulf of Mexico Region
Flower Garden Banks

(1) Twenty-saven (27) commen!s were
received on Flower Carden Banks
Twenty-five (25) reviewers supported 1ts
listimg on the SEL. These reviewers
belisve that the biological significance
of the banks warrant further

reassessed quentty
placed it on the October list of possible
sites presentad foe public review.

Flonda Coral Groands
(1) Six (6) comments wess received on
the Flonde Carel

NOAA

with the appropriate Plshery
Management Council befors selectmg o

deration. One of the commenters

added that sanctuary designation may
be the only way to protect the reefs from
certain damage caused by activities
other federal programs are unable 1o
regulate.

NOAA Response—No response
Decessary

(2) Two reviewers opposed placement
on the final SEL. These commenters
believe that existing federal regulatory
programs are adequate to protect the
Banks

NQAA Response—Detailed analysis
of the adequacy of existing regulatory
schemes will be undertaken should the
site be considered for Active Candidacy
For more discussion on the process
NOAA uses to develop regulations for
proposed sanctuanes. please see
Genenc Response 3.

Big Bend Grassbeds

(1) Ten (10) comments were received
in support of the Big Bend Cnnboc!n. .

d%¢9 W | Ne
ed when 4 management p.an 4nd

wironmental impdct stalement are
deveoped One of *he g'a'ed reasuns for

snsidenng the Big Bend Grasstods as 4
potential sanctuary is the mportance of
the area as habi'at for the encangered
manatee Accordingly emphas:s will be
placed on drawing the boundares'o
include umportant habitd! areas

(3) One reviewer oppased :nc.usion of
the site on the grounds that .t 18 not
unique. Another reviewer stated there

_ were no threats and that exusting .aws

and regulations provide adequate
protection for the resources of the area

NOAA Response—The SEL identifies
areas of high resource and human use
values. The final program regulauons
provide for a considerstion of threats
and adequacy of existing management
or regulatory schemes (§ 922.30(b)(2) (3))
before selection as an active candidate
Please see Genenc Response =2 for
further discussion.

(4) One commenter indicated that
current fishing regulation is extensive
and suggested that NOAA should rely
cn the Regional Fishery Management
Council to determine any fishing
regulahons

NOAA Response—The final program
requlations require consulation with the
appropriate Fishery Management
Counc:l before selecting a site as an
Active Candidate (§922.31(a)) In
addition. NOAA may and. in certain
cases. has left regulation of fisheries to
the FMC. For further discussion of
development of regulations plesse see
Genenc Response #3.

Shoalwater Bay—Chandeleur Sound.
Louisi

(1) On reviewer supported inclusion
on the List citing the natural significance
of the resources.

NOAA Response—No responsa
necessary

(2) Two reviewers expressed the
belief that the area was not threatened
and indicated that the area was already
adequately maraged for fish and
wildlife purposes by the State of
Louisiania. Two other commenters
Cconcurred expressing the beliel that
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NOAA Response—Placement on the
SEL only indicates high resource and
human use values Other _onsiderations
such as the adequacy of vxisting
management/protective regimes are
addressed when and if the site s
considered for Active Candhdate status
For further duscussion of these issues
please see Genenc Response z2.

Baffin Bay

(1) Five individuals supported the
incluston of Baffin Bay on the SFL.

NQAA Response—No respanse
necessary. a

(2) One revrewer expressed
reservauons about the ‘national
nterest’ in the resources of the site. and
another suggesied that the site was
better suited for an estuanne sanctuary.

NQOAA Respense—Before seiecting a
site @s an active candidate. NOAA will
camsider the site's relative contnbution
'o the Pregruma's mission and goals and
further evaimate the natura| resource
valuee of the exas as prowided for by
$922.30(bj1).

(3) Two reviewers belleve that the
area is not Wrealened and that existing

laws and regulations are adeq to
protect the rescwrces.
NOAA Response—Before selecting a

site as an Active Candidate. NOAA

cousiders such factors as the existing
25 /regule‘ory sch . Please

see Gensric Response 22 for further

, discasaion.

{4) Two other reviewers indicated that
the area hae ongoing gas and od
activities and believe that the area is of
limited ecological value and not
approprinte fer eventusl constderation

as a marine sanctuary.

(1) Ovar fartg-Ave
supported inclusion of

.lm—Nompon.
(2) Ch.c-..ﬁﬁwm.

Ppesition but recegnised the
mdmn.uw-

revswas
aits oa the

public imvolvement in the designatan
process .nciude preiminary pubiic
onsul'atian prior to select:oa of an
Active Candidate '§ 922 30(c)' local
pub..c meeungs after Actiive Candidate
se.ecuon and while prepanng the draft
mdn4dgement plan and environmental
impact statement (§922 31 (a) and [c))
and dunng the public commer.t penod
and public heanng after publication of
the draft management pian and draft
envirenmental impact statement

(3] One reviewer expressed the
coucern that management of a sanctuary
should not restnct recreational use
Other commenters indicated that fishing
in the area is an important and
traditonal use that should be allowed to
conunue.

NOAA Response—Designation of a
national manne sanctuary does not
automatically restrict or prohibit any
partcular sctivity. Decistons of this
nature are made during the development
of the management plan after selection
as an Active Candidate. For further
discussion on the development of
regulations. please see Generic
Response #3.

(3) Two other commenters opposed
placement of the site on the SEL. These
reviewers do not believe that inland
waters are appropriate for consideration
as marine

NOAA se—The Act authorizes
designating/establishing merine
sanctuaries in areas where the tide ebbs
and fows. or in the Creat Lakes and
their connecting waters. Such areas can
inchude State waters.

(4) Twe ather raviewers believe that
the site ts t00 large to be chuseified as

‘uruque”.

NOAA Reey For e disc on
the size of the SEI sites. please see
GenencR #1. Forad
on whather an ares must be “unique” to
qualify for the SEL. please see Genenc
Response #2.

(S) Several commenters believe that
the Skagit Bay, Dungeness Bay. and the
waters around McNell and Certrude
Islends \hould betaciuded in the site for

Regional Tean recommended Skagh
Bay. NOAA considered the site but did
not piace R en W kst for two reesons:

(1) Thew was s absenoe of local end
State support. During the

placement
of any area in Puget Sound pl.u'! on

Bav g an area of acoing
NOAA believes 'hat in
)f strong supp ‘he most reasonable
dpproach is 'o st the regional area of
greatest nature esource va.ue We
delieve ‘Ndl darea 9 the waters around
the San Juan [siands

4l .mportance
1ght of the lack

pore

woskington Qutercoast

11) Several reviewers supported
inclusion of the site on the SEL

~NOAA Response—No response
necessary

[2) One commenter beiieves that any
sanctuary proposal should allow for
recreational use. Two others :ndicate
that fishing s an important traditional
use that shouid be allowed to cantinue.

NOAA Response—For further -
discussion of the development of
regulations ple.se see Generic Respanse
#3. :

(3) The Makah Tribal Counefl
indicated that it would like to support
the site but was concerned oune issuss
such as treaty rights, extent of
regulation and the role the Tribs would
play in the management planaing
process.

NOAA Resporse—For a discussioa of
the development f regulations if a
national marine sanctuary ls designated
please see the response (2) above and
Ceneric Response #3. The relation of
treaty rights to sanctuary designation
would be addressed if the site s
selected as an Active Candidate.

The process for designating a national
marine sanctuary provides a number of
opportunities for public involvement:
before selecting a site as an Active
Candidate NOAA requests comments
from the Public (§ 922.30(c)): after
selecting the site as an Active
Candidate and while preparing the draft
management plan and environmaental
impact statement (§ 922.31(a) and [c))
and after publication of the draft
management plan and draft
environmental {mpact statement.

Heceta Stonewal| Banks
(1) Two commentsrs supported
inclusion of this sits on the SEL.
NOAA Response—No repanse

necessary.
(2) One reviswer notes that *

exploratory s bava
taken place tn e area and Bellvves Gmt
NOAA shoul provide assurasees that
sanctuary de would st
prohibit o1l and gas activitive.
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NOAA Response—The purpose of the 2/ One reviewer pros:ded ung.ai:fed Des gnatian af 4
SEL i3 to idenufy sites with bugh matural  support ‘or Cocos Lagoon and Papalnina “3 not
resource and human use v Point but questioned the (arge size ot 'he O PrORIDILAR,
gecisions on which activith Southermn Manana Islandss.e 3~ he Saase see ’Je*‘. c
restncted or prohibited are 8 need for sanctuary statusof "he barp ‘ner discLSwon
site 13 selected as an active i Point to Santo Angel site : e dUne 428
For further discussion on how under NOAA Response—For a discusviun on 1L wiopad
what circumstances regulations are the size of SEL sites. pledse see Generc 11 Several reviewery helieve that iy
developed. please see Generic Response  Response =1 With respect to the need site 18 nnt of comparable value "o the
=3 for sanctuary status. NOAA w ! sther proposed SEL sites because 't 3

Morro Bay

(1) Several reviewers and a petition
with over BO signa'ures supported
inclusion of Morro Bay on the SEL
These reviewers emphasized the crucial
role the Bay plays as a vital stopover for
mugratory birds along with Pacific
Flyway.

NOAA Response—No reponse
necessary.

(2) Two reviewers opposed piacement
on the SEL indicating that the State has
taken steps to protect the Bay.

NOAA Rasponse—An analysis of
exasting regulatory/management
schemes and their adequacy is
undertaken when a site is selected as an
active candidajs. For further discussion
pleass see Catilirdo Reaponse #2

Tanssr-Cortes Bunks
(1) Two reviewers d inzlusion
om the SKL. indicating that the area was

s reasamable size and contained unique
resources.
NORA Response—No reponse

necessary.,
(2) Ona revigwer opposed placement
on the lpl expressing the bellaf that the
quaiity of the assources did not justify
the expense of & marine sanctuary.
WM'S-MHG 822 30{b){5)
of the regulatiops directs
NOAA at i of wvaluation for
Active Candidats Status te cansider the
economic impects and benefits of
sanctuary designation. - (., ...
e ad

ne “

consider existing management
reguiatory regimes before se.ecin
sile as an active candidate
(§922.30(b(4)) For further discussion on
this point. please see Generic Response
=52

g4

Canbbecn

Only two comment letters were
received on these proposed Caribbean
sites. One reviewer supported all three
sites. The other reviewer supported the
East End St. Crowx site and indicated
that the waters have been utilized by
conmenical interests and recreational
divars

NOAA Response—NOAA appreciates
this information regarding uses of the
resources and will take such activities
imto consideraton if the site is evaluated
for selection as an Active Candidate

Great Lakes

(1) One reviewer expressed concern
over any designation of marine
sanctuanes in the Great Lakes. This
commenter believes the areas on the
proposed SEL are too large: that existing
state regulations are adequate to protact
the resources; and that the sites include
incompatible areas such as dredged
shipping channaels.

NOAA Resp Fora di ion of
boundaries of the SEL sites please see
Gaenaric Response #1 and for a
di on of the adequacy of existing
State legislation please see General
Response #2. Before selecting a site as
am Active Candidate. NOAA will
axisting uses of an area such as

shipping channels and
: iine whether those uses are

tible with the purposas for which
site is being considered for
tioa.

'ﬁ_nﬂay
1) One reviewer supported thesite
t the proposal is consistent
with the “Future of the Bay Program.”
NOAA Response—No responss

necessary.

(2) Several reviewers opposed
placement of the Groen Bay site on the
SEL. One commenter belisvea that
{nchustries relying on water

- trensportation would be put out of

wdrm water estuarine and polluted
These reviewers also doubt that
restoration ' 18 in drder One
commenter :ndicated that the lower Bay
18 totally developed ard additional
pians for enlarqing the harbor have been
adopted Another reviewer indicated
that two harbors in lower Green Bay
have substantial dredging needs One
reviewer also suggested that the lower
Bay was unsuitable for a manne
sanctuary and proposed limiting the
area to the upper portion of the site

NOAA Response—NOAA appreciates
this information regarding (past) existing
uses of the resources of the lower Green
Bay site provided by these reviewers
The area was originally recommended
and placec on the draft SEL because of
the possibility of “restoring” the site as
Section 302(a) of the Act permits
designation of marine sanctuaries for
“the purpose of preserving or restoring
such areas . . .". Although NOAA will
place this sits on the SEL. if a
preliminary decsion is made to pursue
this site NOAA will evaluate carefully
the feasibility of including the lower Bay
in the Active Candidate determination
in light of the information and concerns
provided by these reviews. In addition.
at that same time NOAA will contact
these reviewers and request additional
information.

Western Lake Erie Island Including
Sandusky Bay

(1) Several reviewers. including the
Ohio Department of Natural Rescurces,
believe that the quality and diversity of
the resources of the site warrant further,
consideration and possible sanctuary
status.

NOAA Response—No response
necessary.

(2) One reviewer expressed concem
that a marine sanctuary might result in
additional regulation of the mclear
power plant located in the area. Another
was d that the ray
designation may be in confiict with
maintenance dredging and spoil .
disposal that presently occur within the '
sits.

NOAA Response—Before NOAA
salects sites 2 active candidites, the
area |s further assessed in light of

pational resource and human use values
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(11 One reviewer suppurted inclusion
an the SEL noting that the area contains
high recreat.onai va..e9

NOAA Response—No resporse
necessary

[2) Two reviewers npposed placing
the site on the SEL. These reviewers
believe that ex:sting New York State
regulations offer adequate protection

NOAA Response— Before selecung a
site as an Acuve Cndidate. NOAA
considers such factors as the exisung
managernent/ regulatory framework For
further discussion please see Generic
Response No. 2.

Thunder Bay

(1) Two reviewers support inclusion of
the side on the SEL

NOAA Response—No response
necessary

(2) One commenter believes that the
site has potential for sanctuary
designation but is concerned that much
of the area may be inaccessible.

NOAA Response—The purpose of the
SEL is to idemtify areas of high resource
value. Before selecting ar area as an
Actrve Candidate, NOAA cvaluated the
site in terms of the human values and
benefits ro be derived from sanctuary
desigwation (§ 922130(b)(1)(3))
Acovessibility for the public is one factor
in this evaluetion.

Lake Superior
(1) Two reviewers support inclusion ef
the site on the SEL noting the

Nignificance of the rescurces.
NOAA Response—No response

necessary.

(2) The State cf Michgan Department

of Natural Resources opposed

placement of tive lsle Rayale portion e:
Netw

Sita Evaluation List Worth Atlanfic

Mid-Coastal Muins, Metne )
Thts site covers an area of 430 mf* of
cowstal waters including both State and
Federal waters. The sits encompasses
the mouths of three major estuaries and
two buys. It contains futertidal shullow,

flchne ana Musco
t ..n Damar
et Heeon Outer H

Suuitrel Georges and Mor
Is.ards Three marne research 4nd
educational fac:littes are situated on
land adiacent 1o *he 5172 the Ma.rne
Depasrment 5f Marine Resourres
anoratory the Bige.ow Laboratory for
Ocean Sciences ‘both 'n Boothbay
Harbar) and the University of Maine
Daring Center in Walpoie ME

Ste./wagen Bank

This site s approximately 31 7 miles
50 xkm) by 19 1 miles (308 km) covenng
approximately 805 mi* (1 567 km*). The
site 13 entirely within Federal waters
situated on submerged Stellwagen Bank
whach 18 6.3 miles (10.2 km) north of
Cape Cod. Massachusetts.

Scaentfic and educational icterest has
been drawn o Stellwagen Bank due to
the recurnng seasonal sbundance of
several cetaceans. species. including the
largest high-latitude populstion of
humpback whales in the contiguous
Umted States. The biologically-
productive waters of the Bank provide
important feeding and nursery grounds
for this and other cetaceans. includirg
fin, minke, and northemn white whales
There are at least seven cetacean
species occ at Stellwagen Bank

Commercially valuable fishrry
resources are also found in the area.
includmg mackeral. bluefin tuna. and
blue fish. The Bank is extensively used
by commercial and recreationsl
fishermen, whalewatchers. and cargo

Smaller cetacean species include the
Atlantic white-sided dolphin. the white-
beaked dolphin. and the harbor
porpaise. [n addition to these frequently
observed cetacean species. killer whales

and pilot whales have also been spotted.

Nantucket Sound/Shoals and
Oceenographer Canyon

The proposed Nantucket Shelf site
e pas spprox by 1.805 mi*
(4.650 km®) and represents a vanety of
habitats within the biogeographic
transition zome between the northern
Acadisn and southern Virginian regions.
Habitats inctoded are open bay
(Nantucket Sownd). nearshore open
ocean and sheals (Naatecket Shoals).
and a shelf-edge submarine canyea
(Oceanographer Canyan). The
Nantucket Sound site i in Federal
waters betwean Namtucket Island and
Cape Cod. Massachusetts, and ilg‘

astlands 'har prov.de

s for the many species ‘hat .se
the proposed marine sanctuary ireas as
nursery and feeding grounds. More than
16 species of fish and sheilfish are
commercially harvested .n the area The
most common species found are alewife
bluefish. cod. flounder. clams. whelks.
scallops. and squid.

b. Nantucket Shoals Nantuchet
Shoals are a series of shifting sand
shoals. denved from giacially deposited
sediments that have been winnowed by
manne processes. Most of the shoals are
found under water depths of only 25 [eet
(8 m). Between many of the shallow
areas are channels extending 80-110 feet
(18-38 m) deep. The site inciudes Great
South Channel.

Fishes common to this area include
bhuefish. striped bass, pollock, little
tuna. Atlantic cod. and mackerel. Clams.
scallops. and quahogs are found in somre
of the shoal's areas. Sea ducks
overwinter n this area, and humpback
whales occasionally feed within the
proposed site.

¢. Ocecnographer Canyon: Submarine
canyons. in general, provide a
heterogeneous environment
charactenzed by a vanety of substrate
types. and because they act as condwits
for the transport of matenal from the
shelf to the abyss, filter feeding
organiams are more common there than
on the shelf. Withia Ocaanographer
Canyon, the concentrations of
organisms per 100 m* shows peak values
of 400450 around depths of 1.308 feet
(400 m) to 6.000 feet (1.800 m). Major
faunal groups include corals (primarily
alcyonarians), echinoderms. fish and
crustaceans (particularly shrimp).

Virgima/Assateague leiand

The candidate site wouid cover
approximately 1.200 m/* (3,100 ki) and
lies within both State and
Maryland) and Federal waters. The site
would include e estuarine watere and
wetlands adjacent to the barrier islands
and mainland alang the Atlantic coast of
Virginia and Maryland from the north

-
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end of Assateague Island southward 'o  reported .n the area anc he cigetnead  Jessey and Cowoet Ba s and me waters
Fisherman's Island out o 10 mues (18 turtle nests on beaches n the vicinity surrounding (;r{a' amc Lattle St fur

km) from shore.

Along the periphery of thus
extensive. immensely prod
marshes dominated by Spa
alterniflora. Dozens of benthic ﬂdu
are found here including at least 18
species of decapods crustaceans. Crabs.
oysters. and clams feed upon the
vegetation and microorganisms within
these waters. More than 98 species of
fish inhabit or migrate through these
waters. Seals and dolphins are
occasionally reported in this area. The
threatened Atlantic loggerhead and
green turtles occur here. Tracts of
widgeon and eelgrass cover bay
bottoms. and scallops inhabit beds of
seagrass. A great diversity of waterfowl|
and shorebirds, including both migratory
and resident species, is abundant.
Active breeding colonies of birds exist
on islands surrounded by these
umnno waters. Eulen ospreys.

and

d pelican utilize the

habitat of the area.

South Atlantic Region
Ten Fathom Ledge—Big Rock

This site consists of two areas. The
inner sheif site fTen Fathom Ledge) is a
135 mi® rectangle with its center located
about 17 miles south olCapo Lookout,
NC. The outer shelf site. "Big Rock" is
located on the shelf break about 38
miles offshore, and is a 38 square mile
area. Thess are both hard-bottom areas.
with high productivity and assemblages
of tropical marine organisms at the
northern extreme of their range. The
inner site includes four popular
recreatiorf diving spots: one of which
includes @ World War I German
submarine.

Port Royal Sound, South Carvlina «

The site lies entirely -'mu'n State

wnmwv::n“‘um.l
Kanlﬁ-dh e

elsewbere, are
i s habia o
pelican. and alligator.
The threatened green turtls has been uu

and endangered 'urtle species wh
occasionally reported in the areq
include Leatherback. hawksoul and
Kemp's Ridley Bottle-nosea dcipn s
are also common

.Nare

Florida Coral Grounds. F'orida

This site consists of two areass off the
cost of Florida These 'wo areas are the
4.5 mi? "‘worm. or batiitub. reef ai St
Lucte. FL. . :d 92 mi? of the Oculina
Reefs located 17 miles off the Flornda
coast in 70 10 100 m of water The
Oculina Reefs are unusual formations of
ivory tree coral that forms delicately
branched structures of moderate to high
relief. Ocu:inag variosca provides a
substrate and protection for a diversity
of marine macroinvertebrates The
Oculina Reefs are also important
breeding grounds for commercially
valuable populations of gag and scamp
grouper, nursery grounds for juvenie
snowy grouper. and feeding grounds for
these and other fish inciuding black sea
bass. red grouper. amberjack. and red
snapper. Th - shelfedge system may
form part of the mi—3tion pathway for

i L erel Jopulati of
commercially important squid. ///ex
oxygonius. spawn on reefs and spiny
tail stingray use the reef region for
courtship and mating.

St Lucie Nearshore Reefs are hard
bottom nearshore reefs of moderate to
high rellef, 1-15 feet (0.3-4.8 m), situated
at a depth of 5-27 feet (1.5-8 m) adjacent
to St. Lucie Inlet, south of Ft. Pierce,
Florida. Hard corals such as the ivory
tree coral (Oculina varicosa). soft
corals, and tube-forming sabellanid
worms grow on limestone ledges, 15 feet
(4.8 m) arches. and spur-and-groove
buttresses. St. Lucie reef represents the
northern lianit for several species of hard
corals (Diploria clivosa. Oculina
diffusa) and soft corals.

Caribbean Region
Cordillera Reefs, Puerto Rico

This site includes approximately 62
mi? (180 km?) around the Cordillera
Islands totally lying within the waters of
the Commonwealth off the northeast
coasts of Puerto Rico. The area contains
extensive and well-developed coral
lornuuon and providn hnblut for the

(Tr.
manatus) lnd the hawskbill turtle
(Eretmochelys impricata).

Southeast St. Thomas, U.S. Virgin
Islands

This site consists of 12.3 mi® (32 km?)
of Virgin Islands’ territorial waters
immediately southeast of St. Thomas.

encompasses 4
#roevstems m

Nl manne mead

trarst “ws ,v'j‘”.
and turtle grass
Eust End. St Cro.x US Vimen lsiunds

The area of this site s approximatey
40 mi? (102 km?) The site 1s within
rerritonal waters and 1s adjacent to the
east end of St. Croix, including the
waters east of Buck Island and the area
of Lang Bank out to a 80 foot depth to
Great Pond Bay on the south coast The
site consists of a nch diversity of
tropical species and marine habitats,
including corals. manne meadows and
fish.

Gulf of Mexico Region
8ig Bend Seagrass Beds. Florida

Thus site is composed of 100 mi* of
seagrass beds in the "big bend" region
of Florida. These beds extend up to 22
mules (35 km) offshore and are a vastly
productive habitat supporting a rich
diversity of marine organisms including
the endangered manatee. The seagrass
the surface
area lvmhbh for plants and animals
and provides a suitsble substrate for
many organisms that would not be able
to colonize bare sand. In this way. the
seagrass beds sustain the growth and
proliferation of vast numbers of marine
invertebrates and algae which interact
in a delicately balanced food web that
supports several commercially
important species such as oysters,
scallops, blue crab. stone crab. shnmp.
red drum, spotted sea trout. and muilet.

In addition to supporting a nch
diversity of food organisms for
commercially important indigenous and
migratory species of finfish, detntal
matenai denved from the seagrass beds
may also provide an important source of
nutrition supporting the adjacent oyster
reefl communities.

Shoalwater Bay—Chandeleur Sound.
Louistana

This site includes approximately 80
mu? (207 km?®) of State waters. pristine.
shallow-water seagrass beds and |l,u
located upon a subsiding remnant of
abandoned Mississippi River delta.
Adjacent to the east of this site is the
Breton National Wildlife Refuge.

Dense stands of manatee grass
(Synngodium), turtle grass (Thalassial.
shoalgrass (Halodule). and widgeon
grass (Ruppia) provide shallow-water
habitat for numerous finfish and
shellfish in the proposed sanctuary. All
five species of manne turtles which
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inhabit the Gulf of Mexico 7807 "ay snompasses approvumatey 230-2"3m thagre ELTE “r 3 2
have been known tc forage and cest in ard 8 representative of FOLR}-SROrE “ ne = gm
this area. These are the loggerhead deez water and sha.low embayment o
turtle (Caretta caraetto) end the ham a s The area contains mud and - Y gtarsy 4l e
Xm“"""’ green turtle (Shelessc sand Mlats she tered bays and massnes 1 42w i3 Sen
mydas). as well as three asingered Biutic zonation patterns typical of rocks ks Abuncen! 2000anR B
turtles. hawksbill (Eretmochelys !‘*rre Yavitats are ciearly evident as the SPIN Re PRVISE WTAT ST oo Tms
‘mbricata). Atlantic ndley ) “m) ndal ‘ng'g evposes 4 ©ch N turn. ace edlen Dy utner T4t ne
(Ledipochelvs kempi). and leatherback 3 v of marine flora and fauna ar.ma s The :
[Dermochelys coriacea) Rochweed and a variery of smaller rocatisn feed u

The island shores adjoinirg the
proposed site support black mangrove
(A vicennia germinans) and intertidal
marsh grass communities.
Approximately 13.000 migratory
waterfowl rely upon the shoals of this
area for wanter foraging

Flower Garden Banks

This site is located 110 miles (160 km)
offshore, consisting of east and west
sections approximately 18 miles (25 km)
apart and representing the northermost
coral reef community in the western
Gulf of Mexico. The borders of any
proposed sanctuary would conform to
the Bureau of Land Maragement “no
activity zone" and encompass a total of
44 mi'(114 hnﬂ 11:0 area Il a valuable
rep pical coral reef
community dommlod by hermatypic
corel (Montastra annualaris. M.
Cavernosa, Porites astreoides, and
Diplora strigosa) and associated reefl
fishes and invertebrates.

Baffin Bay

Al high tide, this site covers
approximately 96 mi® (248 km ¥, entirely
within Texas State waters, and includes
Baffin Bay, Laguan Salada. Cayo del
Grullo, and Alazan Bay. Approximately
25 percent of the Bay system is
composed of intertida! salt flat
communities. The waters of the Bay are
confluent with the upper Lagna Madre:
however. the waters of the Bay system
remain notably hypersaline.

The Bafflin Bay complex occupies &
former niver valley, drowned as the sea
level rose after the last

WoTms, &fe sca
the bay bottom. and are inest mstable
across the mouthe of Baff» Bay and
Alazan Buy.

3 -
Washington State Nearshore.
Washington
This consists of waters around the
San Juan Islends within Puget Sound. It

green. red. and brown microalgae form
the basis of the rearshore “o0d web and
SuUpport vast popu.ations of iscpods
ampnipods, hermit crabs. shrmp
blrra; es and other marire ¢ organisms
associated with rocky shore habitats
Subndaily rockfish. lingcod. cabezone
sculpins. and saimon abound in large
numbers The deeper waters serve as an
umportant habitat for minke. gray killer.
and ptlot whales, harbor and dall
porpoises. harbor seals. stellar sea lions
and elephant seals. Bird nesting and
feeding sites are interspersed throughout
the San [uan Island complex. which
supports the highest known
concentration of nesting oystercatchers
in the United States. Bald eagles are
common and depend upon the manne
environment for much of their food.

Western Washington Outer Coast,
Washington

This site extends from Duntz Rock
(north of Tatoosh Island on the
northwestern tip of Washington State)
90 miles (145 km) southward along the
coast to Point Grenville. The area lies
within Washington State's juriediction
The inshore boundary would extend to
mean high water: the offshore boundary
1] cunu'uoul with the boundary

hed for the Wash laland,
National Wildlife Refuge. 2-3 miles (3.2-
4.8 km)| offshore and would encompass
approximately 230 mi’ The area is
representative of high wave-energy.
rocky shore ecosystems. but is unique ar
a breeding and feeding ground for
migratory manne birds, mammals. and
halL The area mdudu oﬁ-hon kelp
of fine
or conm gnmcd sands, and richly
productive estuanne systems.

Heceta-Stonewall Banks of Oregon

This site is a hard-bottom bank which
has an area of approximately 400 square
nulu Il 000 km?) Iytn‘ onunly within

The outer boundary of

the site lies al 100-fathom doplh
contour. The mu waters of this area
are highly productive, especially during
the summer when northerly winds Mv-
surfaco water offshore and nutrient-rich
water upwells into the area. Bottom
topography alsv causes turbulence
bringing nutri~nt-rich waters to the
surface. The Columbia River influences

shnmp sma.
zooplankton th

caught in this dred "('A_e var
rockfish. hane lingcod. ocean perch
flounder sole. haubut. mackerei
salmon sablefish. skate sculpin. and
ratfish.

Morro Bey Cair?

Situated south of the city of Morro
Bay in San Luis Obispo County. this
2.000 acre embayment supports three
habitats: coastal salt marsh. tidal mud
flats. and deep-water channels Morro
Bay. within California State waters. 1s a
heavily used fishing port and one of the &
largest bay waldlife habitats on
Califorrua's coast At low tide. 1.400
acres of mud flats are exposed.
providing a vast feeding ground for over
250 species of birds and access to an
extensive clam shellfishery resousce.
This is an important nesting ares for -
egrets, herons, and the endangsred
Amenican peregrine falcon. A portion of
this site falls within a State Park.

Taenner-Cortes Banks off California

This site consists of two nzighboring
rocky-bottom sites some 112 miles (180
km) west cf San Diego, California. The
composite area of there two sites is
approximately 10 mi" extending down to
the 200 feet (80 m) depth contour. The
location of the banks in relation to
oceanic currents renulll ina
combination of both nearshore and
offshore organisms. The underwater
visibility is normally in excess of 10 feet
(20 m). This area contains accessible,
rare, relict lifeforms and newly-
discovered species which have been the
subject of scientific investigations. This
area is important for maintenance of
those species.

Westem Pacific Region
Northern Mariana Islands

This site includes the waters out 1o 12
miles (20 km) from Uracus. Maug,
Asuncion, Pagan, Guguan and Saigan
Islands; and encompasses
approximately 700 mi*. All of the tslands
are unpopulated and the ares consists of
& unique north-south orientation that

ts a natural setting for
biogeographical studies of marine
organiams along & temperature gradien..

nia
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Sea turtles (green and hawhebdll), total area of the site is approx.mately 2 {edd wrog
porpoises, whales ma? {5 km*). The shoreline consists of and S e |
sperm) and manne birds m rocky voicanic headlands with steep 3reqd
the area - voicanic shorelines and heaches at the ¢
Southerd Marians heads of three bays: Sella Bay Cen -
Bay and Fouh Low-lying narrow

This site consists of s vesiety of terraces of limestone border  of the 1 ' ately
tropical marine habitats in selected sites  shoreline The bordering reef Nat s a - v Ba
off the wlands of Saipan. Rota. and narrow intertidal reef A wide vanety of pen L d Day
Tinian. as well as the waters 2 coral and fish are found in the area ded. an his 5
surrounding Agwjan [slands and Naftan  goih the green and hawksbill turtles urisd k Bay
Rock. A.uu'. extend from the high- utilize the area. The coastline also wetiand on the wes!
waley line to the 150 foot (46 m). depth contains seven prehistonc Sandusky Bay s the most extensive

contgur. The site inchkedes Tanapag
Lagoon. the fnapng reefs around
Managaha [sland. the barner reel down
to 150 feet (48 m), around the northern
tip (Point Sabaneta), and seuth w Pount
Tanke. On Tinian Islandk the patch reef
justsoath of tha barbor 18 proposed. On
Rota the reafs and submarine
tervace fxom West Dock south around
Pusitan

archaeological sites and five histonic
sites from the Spanish occupation

Papalola Point. Ofu island. American
Samoa

The site extends from the
southernmost tip of Ofu Island eastward
to Asagatai Point. [t encompasses
approximately 3 miles (4.8 km) of
shoreline and adjacent fringing reef
down to a depth of 150 feet (45 m).
Papalola Point is am excellent example
ofa reefl community and is
typical of that found throughout the
tropical insular South Pacific. Flshes.
corals. and other invertebrates are
highly diverse and abundant. The site is
unmque in that it is the only place m
American Scmoa where the biee coral,
Helmwpaoro coerulea, is known (0 occos.
Great Lakes Region
Cape Vincent (Lake Ontarioh New York

This eite sncompanses 450 mPF (1,166
k") situated iy the northesstern cormer
of Lake Ontario, and is the gateway
Now York State’s Thousend Islands
resort ares end the St. Lawrence
Samway. The Gape Vincent ares
imcludes some of the meost biologically
rieh and diversy babitats within the
Great Lafios regior end represents an
environment trilitel 10 the life histories

of many commértify and
aSonelly hmportant fishertes of the

mafor fish
spewring delitats for 27 species of
finflsk. ANvilver end reftbow melt

3 (important Mod fish for Lake Ofrtario's

rapidly
as wall as

¢ salmoa fishery)

wetiand in Ohio aiong the Lake Ene
-0ast. The site (s utilized as 4 migration
area by waterfowl. shorebirds. and
passerine (perchuing) birds Mailards
black ducks. and blue-winged teals
breed in the marsh areas. The
endangered bald eagle has histoncally
nested in this area. Dense
concentrations of great blue herons.
great egrets, and black-crowned night
herons nest within the West Sister
Island US. Game Refuge. Cormorants.
gulla, and various waterfow! breed cn
ather islands. The common egret. leagt
bittern, hooded mergsnser. king rail. amd
common tern are also found within the

proposed site. o
Ninety-fve of fish have ‘u
reported from area. The arva's 3

dominant. fish species which breed
withinn these watars are: wallaye parch,
bass, channel catfish, alewife. girzard

shad. carp, goldfish, freshwater drum,
and eme; 2 o
The botiass-dws sommuaity - -

composed peimarily of wide-spread end
abundant chironomids and oligocheetas
which are major food items for fish.
Also distnibuted on and with the bottos
are polychaete worma, caddis flies,
coelenterates. flatworms, mollusce,
amphipods, isopods, and other
crustaceana. Two dosen species of
freshwater mussel have been found om
vanous substrates within the site.

Thunder Bay (Lake Huron), Michigan

Thus site includes Thunder Bay and
wvicinity (up to Middle Island) extendiog
owt to 83" W. Depths sxtend to over 388
feet (91 m) along the nertlieast section of
the site. Aliogether, the site has aa erem
of approximately 400 mi® (1,634 har?jgar
and is satirely within Michigan Stmée s

the large concentrationof historicad - -

shipwrecks, and the proximity of the . ~

Michigan [slands Nationa] Wi

Refuge establish this ereans e -

particularly valsabis histosical, wl

educational, and recroes onal ressssed’ !
Thags is & --gv, o sthchars

&m &t— ofthe” 7
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Federal Reqister ' =) 43 No 131 Thursdd.  August 4 1383 Noooes 355=9
Mich:gan Islands provides a habi'atand  tmes C.scc are greaty redaced n Biake Point *mesis c oL m ey
breeding area for thousands of coional number and the "nce common ke Hshore lsie 5o St
nestng birds such as nngbilled gulls. sturgeon s now endangered cisiance af dpprov,m y i3 3
common terns. and hernng gualls. Introduct.on of exotic species. sucn 43 am)
Thunder Island alone hosts 11.000 GCermar carp. alewife ocean smeit, and The witers 5.0 ~nc.rd'~e Apis »

breeding pairs of shorebirds. The area
also serves as a habitat for 20 species of
gamefish. Chinook saimon. rainbow
trout, brown trout. spiake. and steelhead
are annually stocked by the Michigan
Department of Natural Resources in the
inland nivers that feed Thunder Bay

Creen Bay (Lake Mickigan). Michigan
and Wisconsin

The site covers an area of
approximately 1.300 nmi?® (3,300 km?) of
Michigan and Wisconsin waters in
Creen Bay and part of Lake Michigan.
The site consists of upper and lowar
units. The upper region 1s unpolluted
and supports an existing (and
potenually greater) fishery and
important nursery and spawning
grounds. The lower potion of the Bay is
estuarine and contains warm water.
Lower Green Bay 18 extremely polluted
and highly eutrophic. aithough a
concerted local. State. and Federal effort
18 continuing to improve water quality.

Over 37 species of fish spawn in the
area. Salmon and lake trout are stocked
by both State and Federal programs. A
drastic depletion of certain fish
populations occurred duning recent

sea lamprey. have markedly affected
fisn spec.es composition i the area

Bo'tem dweliing tunificid worms and
midge larve. generaily recognized as
indicators of pocr environmental
Guai'ty are apuncant ~ear the micd'e
and south portions of the Bay The
peliution-intolerant ‘shmmp”
Poatcporeia o 2.9 inhab:ts the
northern Bay bortom

Apestle Isiunds Is'e Roycle. Loae
Super.or. Wisconsin

This site. compesed of two important
subunits. encompasses a total of 1.001
mi® of Wisconsin and Michigan waters
situated in the western half of Lake
Supenor. One unit. roughly 375 ou? (970
km?). of the site lies adjacent to the

[s.andsandlsie R, 4.0 sepreses |
important habitat feed ng ana brees g
grounds for commesziaiy and
recreationally mportan: f..5 4rg
widlife Twen's-one spec.es =i ~ ,re
Known o spawn in these w jters T
unusual forme of (ane ireLt tme Sicowar
and the ‘humper’ ) have been found o
inhabit the deeper watery of 'he site
The pygmy whi'efish 19 \nown '0 occur
only 1n Lake Supenor

The waters in and around the i1siancs
in this region are used extensively as
breeding. nursery. and feed:ng areas for
more than 43 spectes of birds and ducks
including such fish-eating birds as the
common loon. bald eagle. csprey
mergansers, and endar.gered double

Federally owned Apostle Island
N ai Lakeshore. The boundaries of
this park extend Vs mile (0.4 km) into
Lake Superior. The proposed site would
include submerged lands beyond this
boundary owned by the State of
Wi The d unut

w ts of
858 mi® (1700 km') of Michigan State
waters and submerged lands
surrounding Lsle Royal National Park to
a depth of 600 feet (183 m). Eastward of

crested cormorants which are making a
back.

(Feders! Domestic Assistance Cataicg No
11419 Coastal Zone Manugement Program
Admunistratiosn)

Deted: July 27 1983.
K. E Teggart.
Actng Assitant Admunistrotor for Ocean
Services and Coastal Zone Management.
TR Doc. £3-2008 Plisd 0-3-4% 848 am|
ORLLBea COO 3519-05-8
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ATTACHMENT II

Sanctuary Designation Process

As provided by the 1984 Amendments
to the
Marine Sanctuaries Act of 1972

Notification and

Principal Task Procedural Steps Documentation
Site Evaluation List (SEL) Final e FR* Notice
established SEL
|
NOAA selects e FR Notice, Written
site from SEL Analysis of how Site
Meets SEL Criteria
Preliminary e Public Notice
Consultation
! e Disseminate Written
Analysis
Active Candidates Identi- NOAA Selects e FR Notice, Public No-
fied (Active Candidate Se- Active Candidate tice
lection Starts NEPA' Proc- l
ess)
Regional Scoping Meeting e FR Notice, Public No-
tice
Prospectus to Congress for e FR Notice & Public
Review; Notice
DEIS?, Draft Management Plan
(Including Proposed Regula-
tions)
& Public Hearing
FEIS?, Final Management Plan e FR Notice
Sanctuary Designation Designation by Secretary e FR Notice of Designa-

of Commerce and Issuance

Congressional and Guberna-
torial
Review (90 days)

AR

Implementation of Manage-
ment Plan

tion

' National Environmental Policy Act

! Draft Environmental Impact Statement
’ Final Emvironmental Impact Statement
* federal Register
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TESTIMONY OF REP. ROBERT J. LAGOMARSINO
at the Joint Subcommittee Hearing on

Reauthorization of the Marine Protection, Research
and Sanctuaries Act of 1972

April 19, 1988

CHAIRMAN STUDDS, CHAIRMAN LOWRY, MEMBERS OF THE

COMMITTEE, [ AM PLEASED TO APPEAR BEFORE YOU TODAY IN
SUPPORT OF REAUTHORIZATION OF THE MARINE PROTECTION,

RESEARCH AND SANCTUARIES ACT OF 1972,

AS THE COMMITTEE KNOWS, [T WAS IN THE SANTA BARBARA
CHANNEL IN THE DISTRICT I REPRESENT THAT THE EVENT OCCURRED
WHICH LED, MANY OF US FEEL, TO THE PASSAGE OF THE MARINE
SANCTUARIES ACT IN 1972, THE OIL WELL BLOW-OUT ON PLATFORM “A"
IN JANUARY, 1969, PLAYED A MAJOR ROLE IN LAUNCHING THE
ENVIRONMENTAL MOVEMENT IN THE UNITED STATES. ONE RESULT

OF THIS EVENT-WAS THE ENACTMENT-BY THE CALIFORNIA LEGISLATURE
OF A BILL I AUTHORED CREATING A 200-SQUARE: MILE SANCTUARY
AROUND THE SANTA BARBARA CHANNEL ISLANDS. ANOTHER WAS THE
PASSAGE BY CONGRESS IN THE SAME YEAR OF THE MARINE PROTECTION,
RESEARCH AND SANCTUARIES ACT OF 1972.

IN 1980, CONGRESS ENACTED LEGISLATION WHICH I AUTHORED
CREATING THE CHANNEL ISLANDS NATIONAL PARK, GIYING PERMANENT
PROTECTION TO THIS UNIQUE NATIONAL RESOURCE; AND IN 1981,
THE AREA FOR SIX MILES AROUND THE ISLANDS WAS DESIGNATED
A NATIONAL MARINE SANCTUARY, JOINING SANCTUARIES OFF

..1-



_2-

NORTH CAROLINA AND FLORIDA AS PART OF THE MARINE SANCTUARIES
SYSTEM. SINCE THAT TIME, THE COMBINED DESIGNATIONS OF THE
CHANNEL ISLANDS NATIONAL PARK, THE STATE SANCTUARY AND:THE
FEDERAL MARINE SANCTUARY HAVE SERVED WELL TO PROTECT THIS
CRITICAL RESOURCE.

LAST SEPTEMBER HOWEVER, AN EVENT OCCURRED WHICH
THREATENED BOTH THE SANCTUARIES AND THE PARK, A COLLISION
BETWEEN TWO FOREIGN-FLAG VESSELS--THE PAC BARONESS, A

LIBERTAN-REGISTERED ORE CARRIER, AND THE ATLANTIC WING,

A PANAMANIAN-REGISTERED FREIGHTER CARRYING AUTOMOBILES--
OCCURRED APPROXIMATELY 12 MILES OFF POINT CONCEPTION,
AT THE WESTERN ENTRANCE TO THE CHANNEL. THE PAC BARONESS

SANK, AND ALMOST IMMEDIATELY BEGAN LEAKING BUNKER C FUEL
OIL, WITHIN THREE DAYS, THE RESULTING OIL SLICK HAD
EXPANDED TO 18-SQUARE MILES, AND WAS THREATENING TO COME
ASHORE ON SAN MIGUEL ISLAND, THE WESTERN-MOST OF THE ISLANDS
AND THE BREEDING GROUND FOR SEA LIONS AND ELEPHANT SEALS.

I FLEW OVER THE SLICK, ACCOMPANIED BY THE COAST GUARD
AND BY MY COLLEAGUE ELTON GALLEGLY, AND AT OUR REQUEST, THE
COAST GUARD AGREED TO CONVENE A BOARD OF INQUIRY INTO THE
ACCIDENT., FORTUNATELY, A SHIFT IN THE WINDS AND CURRENTS
PREVENTED THE SLICK FROM REACHING THE ISLANDS, BUT IT WAS
CLEAR THAT HAD THE WRECK OCCURRED A FEW MILES TO THE EAST,
OR HAD INVOLVED A OIL TANKER, THAT THE SANCTUARY AND THE PARK
WOULD HAVE SUSTAINED D@MAGE.

AT MY REQUEST, MEMBERS OF THE FULL COMMITTEE JOINED
'ME IN SANTA BARBARA LAST YEAR TO CCLLECT TESTIMONY ON
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THE EVENT, AND IN DECEMBER, THE COAST GUARD AND NAVIGATION
SUBCOMMITTEE HELD A  HEARING 1N WASHINGTON, D.C. TO CONSIDER
LEGISLATIVE REMEDIES.

MY BILL, H.R. 3772, THE SANTA BARBARA CHANNEL PROTECTION
ACT, WAS THE OUTGROWTH OF THOSE HEARINGS., FIVE MEMBERS OF
THE FULL COMMITTEE--INCLUDING MRS, SAKAI AND MSSRS. DAVIS,
YOUNG, SHUMWAY AND HERGER, AS WELL AS CONGRESSMAN GALLEGLY,
JOINED ON THE BILL AS COSPONSORS. THE-BILL CONTAINS FIVE
TITLES, COVERING A NUMBER OF SUGGESTIONS MADE AT THE EARLIER
HEARING, RANGING FROM IMPROVED NAVIGATIONAL AIDS AND VESSEL
TRAFFIC CONTROL TO TUG AND FIREBOAT PROTECTION, WE FEEL THE
BILL EMBODIES A COMPREHENSIVE APPROACH TO THE PARTICULAR
PROBLEMS AT THE CHANNEL ISLANDS MARINE SANCTUARY, AND HOPE
THAT IT WILL RECEIVE FAVORABLE CONSIDERATION,

IN PARTICULAR, MR, CHAIRMAN, ['D LIKE TO DIRECT THE
COMMITTEE'S ATTENTION TO TITLE IV OF THE BILL, THE NATURAL
RESOURCE-PROTECTION TITLE; AND I WANT TO ACKNOWLEDGE AT THIS
POINT, THE DEBT WHICH WE OWE TO THE CHAIRMAN, MR, STUDDS,
WHOSE H.R. 3640 IS THE BASIS FOR TITLE IV IN MY BILL.

I AM PLEASED TO BE A COSPONSOR OF H.R, 3640,

UNDER TITLE III OF THE MARINE PROTECTION, RESEARCH
AND SANCTUARIES ACT, THE NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION (NOAA) MAY ASSESS CIVIL PENALTIES FOR
VIOLATIONS OF SANCTUARY REGULATIONS. ALTHOUGH-THERE
}S NO EXPLICIT AUTHORITY TO RECOVER MONETARY DAMAGES
FOR HARM TO SANCTUARY RESOURCES, NOAA HAS BROUGHT TWO
SUCCESSFUL LAWSUITS ON THIS BASIS.



65

-4-

TITLE IV OF MY BILL ADDRESSES PRCBLEMS WHICH WERE
ENCOUNTERED BY NOAA AND THE JUSTICE DEPARTMENT IN THE
PURSUIT OF THESE CASES, AND BNTH AGENCIES WERE CONSULTED
IN DEVELOPING THIS TITLE. FIRST, TITLE IV GRANTS NOAA
EXPLICIT AUTHORITY TO BRING RESOURCE DAMAGE ACTIONS,

TO RESPOND TO INCIDENTS THREATENING OR HARMING SANCTUARY
RESOURCES, AND TO ASSESS THE DAMAGES THAT WILL BE SOUGHT
FOR INJURY TO SANTUARY RESOURCES. IT ALSO MAKES PERSONS
WHO HARM SANCTUARY RESOURCES, AND ANY VESSELS USED IN
SUCH ACT, LIABLE.

SECOND, H.R. 3772 AUTHORIZES THE CREATION OF A SPECIAL
FUND TO RECEIVE MONETARY DAMAGES COLLECTED UNDER THE ABQVE
AUTHORITY., UNDER CURRENT LAW, FUNDS RECOVERED ARE DEPOSITED
IN THE GENERAL FUND OF THE TREASURY. RATHER THAN BEING
EARMARKED TO REPAIR OR ENHANCE THE DAMAGED RESOURCE OR
OTHERWISE USED BY NOAA TO BENEFIT THE INJURED RESOURCE.

THIRD, THE BILL CORRECTS A PROBLEM EXPERIENCED BY THE
JUST!CE DEPARTMENT WHEN [T ATTEMPTED TO SERVE PROCESS ON
THE OWNER OF THE FOREIGN-FLAG VESSEL, THE M/V_WELLWOOD,
WHICH RAN AGROUND IN THE KEY LARGO MARINE SANCTUARY.
A FINAL POINT MADE BY THE BILL IS TO CREATE A REBUTTABLE
PRESUMPTION OF CORRECTNESS WHEN DAMAGES ARE ASSESSED UNDER
REGULATIONS PREPARED BY THE DEPARTMENT OF THE INTERIOR.
THIS ALLOWS NOAA THE FLEXIBILITY TO CALCULATE DAMAGES TO
SANCTUARY RESOURCES IN A DIFFERENT MANNER THAN THAT DETAILED
IN THE INTERIOR REGULATIONS, BUT ALSO RECOGNIZES THE STRENGTH
OF THOSE REGULATIONS,
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PENALTIES RECOVED UNDER THIS PROVISION ARE TO BE
DISTRIBUTED IN THE FOLOWING ORDER OF PRIORITY:

(1) TWENTY PERCENT, OR UP TO $750,000, TO BE PLACED
IN A NATIONAL MARINE SANCTUARY EMERGENCY RESPONSE AND DAMAGE
ASSESSMENT FUND. THIS WILL PROVIDE NOAA WITH SEED MONEY
TO QUICKLY RESPOND TO EMERGENCIES OR THREATS TO SANCTUARY
RESOURCES AND HELP FUND THE ECONOMIC AND SCIENTIFIC ANALYSES
REQUIRED TO DETERMINE THE EXTENT OF THE HARM SUFFERED BY THE
SANCTUARY, IN ADDITION, THIS WILL SAFEGUARD THE FUNDS
APPROPRIATED TO THE SANTUARY PROGRAM FOR ON-SITE MANAGEMENT
AND ENFORCEMENT, WHICH HAVE BEEN REDIRECTED IN THE PAST
FOR EMERGENCY RESPONSE AND DAMAGE- ASSESSMENT ACTIVITIES.

(2) TO RESTORE OR REPLACE DAMAGED RESOURCES, OR TO
ACQUIRE EQUIVALENT SANCTUARY RESOURCES. THIS CONCEPT
DERIVES FROM THE SUPERFUND LAW, WHERE PENALTIES FROM
PARTIES REPSPONSIBLE FOR POLLUTING AN AREA ARE USED TO
MAKE THE SITE WHOLE.

(3) To REINBURSE THE NATIONAL MARINE SANCTUARY PROGRAM
EMERGENCY RESPONSE AND DAMAGE ASSESSMENT FUND FOR COSTS
INCURRED. THIS WILL ENSURE THAT FUNDS WILL BE AVAILABLE
FOR THE NEXT INCIDENT,

(4) TO MANAGE THE DAMAGED MARINE SANCUTARY; OR
(5) TO MANAGE ANY OTHER MNATIONAL MARINE SANCTUARY.

TITLE IV WOULD APPLY TO THE PROSPECTIVE PAYMENTS M?DE
UNDER THE SETTLEMENT AGREEMENT OF THE TWO NOAA CASES, AND TO
ANY OTHER FUNDS RECOVERED AFTER- NOVEMBER 30, 1986.
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I FEEL, MR, CHAIRMAN, THAT THE CHANGES PROPOSED
IN TITLE IV OF MY BILL WOULD HELP ENSURE THAT THOSE WHO
DAMAGE OUR MARINE RESOURCES WILL BEAR THE LIABILITY FOR
CORRECTING THOSE DAMAGES, AND T:.:AT ADEQUATE FUNDS WILL
BE AVAILABLE FOR TAKING EMERGENCY ACTION WHENEVER THE
NEED ARISES. THE WRECK OF -THE PAC BARONESS PROVIDES
A WARNING THAT WE CAN ONLY IGNORE AT OUR PERIL. LET'S
NOT WAIT FOR ANOTHER CATASTROPHE TO STRIKE, AS IT DID
IN 1969 AND AGAIN LAST YEAR.

THANK YOU FOR PROVIDING THIS OPPORTUNITY TO ADDRESS
THIS ISSUE AND I ‘D BE HAPPY TO ANSWER ANY QUESTIONS.
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StATEMENT OF HON. DANT® FasciLL, A U.S. REPRESENTATIVE FROM FLORIDA

Messrs. Chairmen, I very much appreciate having the opportunity to
appear before you today to express my very strong support for H.R. 4208, to
reauthorize the National Marine Sanctuary Program. M) congressional district
is probably the only one in the country with tvo sanctuaries and there can be
no question that their designation as such has been critical to the
preservation of the very delicate ecology of the coral reefs.

I know you will have many experts attesting to the scientific rea-
sons for continuing this valuable program and I will not take up additional
time by restating their arguments. However, I would like to suggest that not
only must the program be reauthorized, but I believe that many of the re-
nmnaining tracts of living coral reefs in the Florida Keys should be examined
for possible inclusiun in the Program, either as an addition to the two sanc-
tuaries already in the Keys--Key Largo and Looe Key National Marine
Sanctuaries--or as separate sanctuaries.

As the members of these Subconmittees know, the Florida Keys are ot
tremendous envirunmental wealth and splendor. The area hosts the largest
coral reef system in the North American continent. It is a virtual
underwater garden, portions of which have already been protected, as we have
discussed, by inclusion in the National Marine Sanctuary Progranm.

There are other tracts of this fragile coral reef in the region,
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however, which are not currently protected, and these areas are continually
jeopardized by the increasing recreational use of the area. The tourism
industry in Soyth Florida and the Florida Keys has exploded in recent years,
and :ne increasing popularity of diving expeditions to the delicate' coral
reefs, in particular, have resulted in what may be long-term, irreparable
damage to this fragile and unique spectacle.

1 believe that these conditions make it imperative that a process
be initiated whereby a study is conducted by the National Oceanic and Atmof—
pheric Administration (NOAA) to determine the need for protection of all or
part of this delicate reef system by inclusion in the National Marine Sanc-
tuary Program. If this study concludes that these areas should be protected,
the Secretary of Commerce would then have the discretion to determine the
appropriate action, in accordance with the procedures for the designation of
national marine sanctuaries established in title TII of the Act. I am
looking forward to cooperating with the Chairmen and members of these Subcom-
mittee- in whatever wzy I can te facilitate such a process.

As a further measure of protection for the reef system, I have
cosponsored H.R. 3640, which I understanc you are considering including in
the reauthorization bill. H.R. 3640 would establish a resource mitigation
fund, similar to that which already exists in the case of oil spills, whereby
the fines paid by anyone who causes damage to a recef within the National
Marine Sanctuary System would be used specifically for the repair of the
reef. 1 think it is extremely important to hav ~hese monies dedicated to
the restoration of the resource, rather than going into the general treasury
and having the resource manager compete for it along with everyone else in
government. Prompt action in the case of reef damage is essential to
survival.

1 would like to suggest that the provisions of this measure be
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expanded to include underwater resources of the National Park Service as
vell.

In December, 1986, a freighter went aground in Biscayne National
Park and damaged 6,000 square feet of living coral reef. This reef is
actually an extension of the same reef system that is protected in the Key
Largo National Marine Sanctuary although administratively, it is within a
unit of the National Park Service. The company owning the freighter was
cited and fined for the damage and settled out of court in the amount of
$40,000. However, this money was not given directly to Biscayne National
Park for repair of the damage but was, rather, deposited in the general
treasury. The Park Service then had to request a separate appropriation for
the amount of the court settlement and was not successful in its request. ;n
the meantime, the portion of the reef that was damaged has died.

The National Park Service has testified several times that persons
damaging park resources should pay for those damages and that those funds
should be returned to the Park Service.

1 will leave to the discretion and expertise of your committee and
of our colleagues on the Interior and Insular Affairs Committee the details
as to how the mitigation fund should be administered and what special
conditions should be imposed on it. However, both agencies--NOAA and the
National Park Service--are charged with the responsibility of protecting
these valuable reefs and both should be included in the provisions of a
mitigation fund program. You may wish to establish one fund for both
agencies or two separate ones; you may wish to restrict its use to submerged
natural and cultural resources in marine--rather than fresh water--
environments; there may be other factors affecting resources in other parts
of the country that need addressing with which I am not familfar.

I do understand that in addition to Biscayne National Park,
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Everglades National Park and Ft. Jefferson National Monument--all of which
are in my congressional district in South Florida--other Park Service units
which have primarily submecrged resources and would benefit most from such
legislation include Buck Island Reef National Monument and Virgin Islands
National Park in the Virgin Islands and Channel Islands National Park in
California. Other potential beneficiaries are Acadia National Park in Maine;
Fire Island National Seashore, New York; Assateague National Seashore,
Maryland; Canaveral National Seashore, Florida; Cape Cod National Seashore:
Massachusetts; Cape Hatteras National Seashore and Cape Lookout National
Seashore in North Carolina; Cumberland Island National Seashore, Georgia;
Glacier Bay National Park and Preserve, Alaska; Gulf Islands National
Seashore in Florida, Alabama and Mississippi; Olympic National Park,
Washington; Padre Island National Seashore, Texas; and Point Reyes National

Seashore, California.

Chairmen, again I want to express nmy gratitude for the time you
have given me today and my commendation for the excellent job you have done
in the past in crafting the legislation which has been so important to the

preservation of our valuable natural resources.
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TESTIMONY
CF
JOHN J. CAREY
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION
DEPUTY ASSISTANT ADMINISTRATOR FOR OCEAN SERVICES
AND COASTAL ZONE MANAGEMENT
U.S. DEPARTMENT CF COMMERCE
BEFORE THE
SUBCOMMITTEE OM OCEANOGRAPHY
AND
SUBCOMMITTEF ON FISHERIES AND WILDLIFE CONSERVATION
AND THE ENVIRONMENT
COMMITTEF ON MERCHANT MAFPINE AND FISHERIFS
HOUSE OF REPRESENTATIVES

APRIL 19, 1988
Mr. Chairman and Members of the Subcommittees:

1 ar John Carey, Deputy Assistant Administrator for Ocean
Services and Coastal Zone Management, MNational Oceanic and

Atmospheric Acdministration (NOAA).

In 1984, we last appeared before these two Subcommittees
to discuss reauthorization of Title III of the Marine Protection,
Research, and Sanctuaries Act of 1972, which is the legislative
authority for cur National Marine Sanctuary Program. Since
1984, we have designated a seventh National Marine Sanctuary,
Fagatele Bay in American Samoa; are in the process of designating
three additional sanctuaries (Cordell Bank, Flower Garden
Banks, and Morfolk Canyon); and have made substantial progress
in improving our management of the sanctuaries. A description
of the existing seven sanctuaries and the three in the process

of designation is attached to my written statement.



13

REAUTHORIZATION

The Administration supports reauthorization of Title III
at a level of $2,325,000 for FY 1989 and such sums as may be

necessary for FY 1990.

Attached to my testimony is a draft legislative proposal
which w2 transmitted to the Congress on April 14. Our proposal
would reauthorize Title III atlthe levels I have indicated and
make several technical amendments to that Title. The first
would restore the authority under Title III for the Secretary
of Commerce to enter into agreements with the States regarding
enforcement of sanctuary regulations. 1In the past, the Secretary
has entered into mutually beneficial agreements with the States
of Florida and California for their agents to handle much of the
on-the-water enforcement workload within the Key Largo, Looe Key,
Channel Islands, and Gulf of the Farallones National Marine
Sanctuaries. The authority to enter into these types of agree-
ments with the States formerly existed in Title III, but was

inadvertently omitted when Title III was amended in 1984.

The second would restore the Secretary's authority to enter
into enforcement agreements on a non-reir ursable basis. This

authority also was omitted in 1984.

The third would clarify that violations of Title III include

any violation of a permit issued under Title III.
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The fourth would empower authorized Federal and State
enforcement officers to conduct searches, seize vessels,
resources, and other items used or taken in violation of
Title III including regulations and permits issucd thereunder,

and seek the forfeiture of such items.

The fifth would specify that items seized in connection
with a violation are subject to forfeiture in accordance with
the custom laws and would enable the Secretary or the Secretary
of the Treasury to pay the reasonable and ne;essary storage
and maintenance costs of seized property and to pay rewards
for information concerning violations from sums received from
fines, civil penalties, forfeitures of property, and imposed
storage and maintenance costs. Any monies that the Secretary
of Commerce receives from fines, civil penalties, forfeitures,
or costs that the Secretary determines to be in excess of
those necessary to pay storage and maintenance costs and

rewards would have to be deposited in the United States

Treasury.

All of these provisions are consistent with other resource
statutes enforced by the Secretary, such as the Magnuson

Fishery Conservation and Management Act.

FUTURE DESIGNATIONS

We have three sites in the process of being cesignated as

national marine sanctuaries. AsS you are aware, the 1984
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amendments to Title III revised the designation standards
and procedures. Generally, the 1984 amerdments improved the
program by strengthening affected public and Federal agency
involvement, clarifying procedures, and improving resource
protection. Because we our applying the revised designation
standards and procedures to all new sites, including those
that were in the designation process at the time of the 1984
amendments, there was scme delay in our designation actions
while we revised our designation regulations to comply with

the 1984 amzndments.

We are designating new sanctuaries at a pace which will
allow us to integrate new sites into a well-managecd national
marine sanctuary system. Assuming favorable public comment,
we intend to designate one new national marine sanctuary per
year in FY 1988, FY 1989 and FY 1990, with on-site operations

beginning in the following year.

Cordell Bank, in Federal waters twenty miles west of
Point Reyes, California, should be designated by the end of
FY 1988. We are now preparing the Final Environmental Impact
Statement (EIS) and Management Plan in response to the nearly
200 comments received on the Draft EIS. Because of the
proximity of the existing Gulf of the Farallones Sanctuary to
the proposed Cordell Bank Sanctuary, we will jointlylmanaqe
and operate these Sanctuaries, alleviating the need for

additional funds.
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We plan to designate the Flower Garden Banks National
Marine Sanctuary in FY 1989. The preliminary Draft EIS and
Management Plan tor this coral reef complex, located 115
miles south of the Texas/Louisiana coast, is under review
within NOAA and should be available for public comment in

July 1988.

This will be followed in lcte FY 1989 or early FY 1990 by
the designation of the Norfolk Canyon National Marine Sanctuary,
60 nautical miles off the Virginia coast. We have already
held the scoping meeting necessary to prepare the Draft EIS

and Management Plan.

Regarding the issue of sanctuary designation beyond the
seven alrea’y 1n existence ancd the three in progress, our
next candlidate will be selected from the Site Evaluation List
(SEL), first developed in 1983. However, because we have
seen little or no active State interest or support for desig-
nation of new candidiates since 1984, and because the SEL is
old, we will reopen the SEL for public comment prior to
making a selection. We intend to seek public comments soon
after August 1988, meeting the five year reevaluation cycle

required by our regulations.

Based solely on developing a geographically representative
system for the natural resources component of the National
Marine Sanctuary Program, the most likely candidates should
come froin northeastern, northwester:, Great iakes or Caribbean

waters of the United States. However, our decision will be
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based on the resource most in need of immediate Federal

management and protection.

As you know, the 1984 amendments added cultural and
historical resources to the list of factors to be considered
in designating sanctuaries. There is a need to protect marine
historical and cultural resources of national significance
through designation of national marine sanctuaries. However,
how we proceed and the level of protection we can provide to
these resources depends to some degree on Congressional
action to provide the Secretary of Commerce with additional
authority, either in the form of United States title to
shipwrecks of special national significance or some other
protection mechanism, as we recommended in our comments on

S. 858 to the full Committee.

In response to the 1984 amendments, we are developing a
separate SEL for historical and cultural resources, such as
the Monitor. Public support of such activities is amply
demonstrated by the more than 1,000 letters we received from
citizens across the United States in response to the Sunday
December 20, 1987 article on the Monitor National Marine

Sanctuary which appeared in Parade Magazine. We have been

proceeding cautiously, but deliberately, in the area of
historical and cultural resources because of the need to test
new technology and methodology, as well as the possibility of

breaking new legal ground.
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IMPROVING PROGRAM OPERATIONS

Since 1984, we have made significant improvements in

—
resource management using our existing authority. For example:

1. We have almost completed the standardization of the
penalty schedules for violations of the regulations governing
each sanctuary. Five of the seven sanctuaries now have
standardized minimum and maximum penalties for similar violations.

Each penalty collected goes to the United States Treasury.

2. We have supported sanctuary operations on the East and
West Coast by hiring on-site staff necessary to protect the
resources, assist researchers, and educate the public. We
also have developed an on-site emergency response capability,
which we have used in emergencies ranging from ship groundings

to aiding a diver having a heart attack.

We are reviewing sanctuary operational procedures, regul-
tions ana enforcement, monitoring, and research and educztional
activities to determine where standardizaticn can rasult in
improved, cost-effective management of the resources. We
believe the public deserves, and the resources are better
protected by, a clear, predictable decisionmaking and manage-

ment process.

Specific actions currently in process to improve our

resource management capabilities include:
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1. Development of efficient research and education
programs, comparable to those operating or under development
in our National Estuarine Research Reserve System, which
identify site specific and national priorities, provide a
clear and predictable process for project submission, review
and funding, and produce work products of Qalue in managing

our Nation's marine resources.

2. Review of the on-site regulations of existing national
marine sanctuaries to ensure that comparable activities are

handled in a similar manner throughout the national program.

3 Development of an on-site sanctuary manager's operations
manual. The Program has reached the point where economics and
simgle ¢ooC manajement reqguire that routine activities, such
as accounting procedures, policies on organizing symposia,
response to grouncings and resulting damage assessments, are

handled 1n a similar fashion throughout the Program.

4, Review ¢ .he resources and regulations of existing
sanctuaries to determine if we can better protect historical
and cultural resources of national importance located within
them. Actions such as these must occur prior to any signifi-

cant expansion of the system beyond its current size.
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H.R. 3640 and H.R. 3772

We are presently reviewing H.R. 3640 and H.R. 3772, which
pertain to the recovery of natural resource damages. We hope

to be able to submit the Administration's position shortly.

NEED FOR CONCESSION AUTHORITY

We are presently considering the need for authorizing
“concessions in the national marine sanctuaries. Whilc we

do not have a position on this at present, it is clear that
only concession activities that are compatible with the
primary resource protection and management goals of Title
III should be authorized. Further, concessicns should be
awarded on the basis of fair and open competition, and great
care would have to be taken to ensure that existing local
small businesses are not adversely effected by such awards.
Authorized concession charges must be reasonable so that the

public is not denied use of the sanctuaries.
CONCLUSION

In conclusion, we believe that our work'during these times
of ever tightening budgets has been effective. As the more
than half a million 1987 visitors to Ksy Largo can attest,
including resource managers from other countries who come to
us for training, we are educating the public and protecting,
managing, and undertaking research on the resources --

activities we look forward to continuing in the coming years.
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ATTACHMENT TO TESTIMONY FOR THE REAUTHORIZATION OF TITLE III

DESCRIPTION OF DESIGNATED NATIONAL MARINE SANCTUARIES

Monitor National Marine Sanctuary. A one square nautical mile
area surrounding the wreck of the historic Civil War ironclad,
the U.S.S. Monitor. Designated in 1975, this was the nation's
first National Marine Sanctuary. Several innovative designs

gave the Monitor a tactica) advantage over conventional broadside
warships. She is popularly credited with revolutionizing naval
warfare and saving the Union Navy during the famous battle of

the ironclads off Hampton Roads, Virginia, in 1862.

Gray's Reef National Marine Sanctuary. A 17 sguare nautical mile
area protecting a limestone outcrop supporting a rich community

of sponges, soft and hard corals, sea turtles, tropical reef

fish, and invertebrates. Designated in 1981, Gray's Reef

occurs in a transition zone between the warm Gulf Stream and

more temperate coastal waters. Lecated in relative isolation

17.5 nautical miles offshore Georgia, this site presents different
management problems from the more populated sites in Florida.

Key Largo National Marine Sanctuary. A 100 square nautical mile
area off the Florida Keys encompassing a spectacular portion of

the largest coral reef system off North America. Designated in

1975, the Sanctuery 1s adjacent to the John Pennekamp Coral

Reef State Park, and receives hundreds of thousands of visitors

every year. Activities inclucde fishing, skin and scuba diving,

and sightseeing from glass bottom boats.

Looe Key National Marine Sanctuary. A 5.3 square nautical mile
reef area locaiLe. 0.7 M.lco -.....C=2 the

‘:wcr Tlorida Keys.
Designated in 1981, the site protects a classic example of the
Florida reef-tract "spur-and-groove® formation. Like Key
Largo, this site is heavily used by skin and scuba divers,
commercial fishermen and boating tourists.

Channel Islands National Marine Sanctuary. A 1,252 square nautical
mile area located off the scuthern California coast. Designated

in 1980, this site supports one of the largest and most varied
assemblages of marine mammals in the world. It also provides
refuge for a diverse concentration of pinnipeds (seals and sea
lions), and includes the most extensive kelp beds remaining in
southern California.

Gulf of the Farallones National Marine Sanctuary. A 948 square
nautical mile area northwest of San Francisco, encompassing a
wide variety of offshore and nearshore habitats characteristic

of the northeastern Pacific. Designated in 198), this cite pro-
vides food and nesting habitat to a large and unique concentration
of seabirds. Whales, porpoises, and pinnipeds also are abundant.
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Fagatele Bay Nat:onal Marine Sanctuary. A 163 acre bLay off
Tutuila Island, American Samoa. Designated in 1986, the
Sanctuary contains deep water coral terrace formations unique
to the high islands of volcanic origin in the tropical Pacific,
and offers the opportunity to investigate reef management
problems such as crown-of-thorns starfish (Acanthaster)
infestation.

ACTIVE CANDIDATES FOR DESIGNATION

Cordell Bank. An 18.4 to 397 square nautical mile area of
Federal waters adjacent to the northern boundary of Gulf of

the Farallones National Marine Sanctuary is under review by
NOAA. Designation of this northernmost seamount is planned for
FY 1988; the Final Envircnmental Impact Statement and Management
Plan is being prepared. The area is noted for its wide variety
of bottom organisms, unusual number of finfishes, marine mammals
and seabirds.

Flower Garden Banks. This 44 square mile site is located 115
miles south of Galveston, Teras. The Banks represent the
northernmost shallow-water tropical coral reef comm.nity in the
Gulf of Mexico. A Draft Environmental Impact Statement and
Management Plan should be released in the summer of 1988, with
designation planned for FY 1989.

Norfolk Canyon. This deepwater submarine canyon is located
approximately 60 nautical miles off the Virginia coast. The

site supports an abundance of marine life including tree corals
and "pueblo village"-like invertebrate and finfish communities.

A scoping meeting was held in June 1986 and a Draft Environmental
Impact Statement and Management Plan is being prepared. Desig-
nation is planned for FY 1990.
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A BILL

To amend Title III of the Marine Protection, Research, and
Sanctuaries Act of 1972, as amended, to authorize appropriations
for such title for fiscal years 1989 and 1990, and for other
purposes.

Be it enacted by the Sepate and the House of Representatives of
the United States of America in Congress assembled, that

Title III of the Marine Protection, Research, and Sanctuaries Act

of 1972, as amended (16 U.S.C. §§ 1431-39), is amended --

(1) By revising section 308 (16 U.S.C. § 1438) to read as
follows:
"To carry out this title, there are authorized to be appropriated:
(1) $2,325,000 for fiscal year 1989.

(2) Such sums as may be necessary for fiscal year 1990.";

(2) By revising subsection 307(a) (16 U.S.C. § 1437(a)) to read
as follows:
"(a) In General. -- The Secretary shall conduct such enforcement
activities as are necessary and reasonable to carry out this
title. The Secretary shall, whenever appropriate, utilize by
agreement the personnel, services, and facilities of other
Federal departments, agencies, and instrumentalities, and State
departrents, agencies, and instrumentalities, on a reimbursable or
nonreimbursable basis in carrying out the Secretary's

responsibilities under this title.";
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(3) By adding the phrase "or permit" after the word
"regulation" in subsections 307 (b) (1) and (3) and by adding the
phrase "or any permit" after the word "regulations" in subsection

307 (c) :

(4) By redesignating subsections 307(b) and (c¢) (16 U.S.C.
§§ 1437 (b) and (c), respectively) as subsections 307(d) and (e),

respectively:

(5) By inserting after subsection 307(a) the following new
subsections 307 (b) and (c):
"(b) Powers of Authorized Officers. -- Any officer who is
authorized by the Secretary, the Secretary of the department in
which the Coast Guard is operating, or the head of any Federal or
State department, agency, or instrumentality that has entered into
an agreement with the Secretary under subseétion (a) to enforce
the provisions of this title may --
"(A) with or without a warrant or other process --
"(i) board, and search and inspect, any vessel that is subject to
the provisions of this title;
"(ii) seize any vessel (together with its gear, furniture,
appurtenances, stores, and cargo) used or employed in, or with
respect to which it reasonably appears that such vessel was used
or employed in, the violation of any provision of this title;
"(iii) seize any marine resource (wherever found) taken or
retained in violation of any provision of the title; and
"(iv) seize any other evidence related to the violation of any

provision of this title;
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"(B) execute any warrant or other process issued by any court of
competent jurisdiction; and —_
"(C) exercise any other lawful authority.
"(c) Construction. -- Nothing in this title shall be construed
to limit the enforcement of this or any other applicable Federal

law under section 89 of Title 14, United States Code."; and

(6) By adding at the end of section 307 the following new
subsections 307 (f) and (g):
"(f) Civil Forfeitures. --
"(1) Any vessel (including its gear, furniture, appurtenances,
stores, and cargo) or other item used, and any marine resources
taken or retained, in any manner, in connection with or as a
result of the commission of any violation of a regulation or
permit issued under this title shall be subject to forfeiture to
the United States. Such vessel or other item may, and all such
marine resources shall, be forfeited to the United States pursuant
to a civil proceeding under this section. All provisions of the
customs laws relating to the seizure, térfeiture, and condemnation
of property for violation of the customs laws, the disposition of
such property or the proceeds from the sale thereof, and the
remission or mitigation of such forfeiture, shall apply to the
seizures and forfeitures incurred, or alleged to have been
incurred, under this title, insofar as such provisions of law are
applicable and not inconsistent with this title; except that all
powers, rights, and duties conferred by the customs léus shall be

exercised by the Secretary.
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"(2) Any marine resource seized pursuant to this title may be
disposea of pursuant to an order of the appropriate court, or, if
perishable, in a manner prescribed by regulations promulgated by
the Secretary. Any proceeds from the sale of such resources shall
for all purposes represent the items so disposed of in any
subsequent legal proceedings.
"(3) For the purposes of this section it shall be a rebuttable
presumption that all marine resources found on board a vessel
that is seized in connection with an act prohibited by a
requlation or permit issued under this title were taken or
retained in violation of a regulation or permit issued under this
title.
"(g) Payment of Storage, Care, and Other Costs. --
"(1) Notwithstanding any other provision of law, the Secretary or
the Secretary of the Treasury shall pay from sums received from
fines, civil penalties, forfeitures of property, or costs imposed
under subsection 307(g) (3) for violations of a regulation or
permit issued under this title --
"(A) the reascnable and necessary costs incurred in providing
temporary storage, care, and maintenance of any seiz2d marine
resource or other property pending disposition of any civil or
criminal proceeding alleging a viclation of a regulation or permit
issued under this title with respect to such resource or other
property; and
"(B) a reward to any person who furnishes information leading to
an arrest, conviction, civil penalty assessment, or forfeiture of
property for violation of a regulation or permit issued under this

title.
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" (2) Any monies that the Secretary determines are in excess of
those necessary to pay for the items set forth in subsections
307(g) (1) (A) and (B) shall be deposited in the United States
Treasury.
"(3) Any person assessed a civil penalty for, or convicted of, a
violation of a regulation or permit issued under this title, or
any claimant in a forfeiture action brought for violation of a
regulation or permit issued under this title, shall be liable for
the cost incurred in storage, care, and mgiﬁtenance of any marine

resource or other property seized in connection with the violation

concerned.".
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STATEMENT OF PURPOSE AND NEED

Title III of the Marine Protertion, Research, and Sanctuaries Act
of 1972, as amended (16 U.S.C. §§ 1431-39), authorizes the
Secretary of Commerce to designate for protection as Natiocnal
Marine Sanctuaries areas of the marine environment of special
national significance because of their resource or human-use
values. Seven National Marine Sanctuaries have been designated

to date.

The authorization of appropriations for Title III will expire
September 30, 1988. Paragraph (1) of the bill reauthorizes Title
IIT for two years at a level of $2,325,000 for fiscal year 1989

and such sums as may be necessary for fiscal year 1990.

Paragraph (2) restores the Secretary's authority to enter into
agreements with the States regarding enforcement of Sanctuary
regulations. In the past, the Secretary has entered into
mutually beneficia. agreements w'th the States of Florida and
California for their agents to handle much of the on-the-water
enforcement of Sanctuary regulat.ions workload within the Key
Largo, Looe Key, Channel Islands, and Gulf of the Farallones
National Marine Sanctuaries. The authority to enter into
agreements with the States regarding enforcement of Sanctuary
regulations formerly existed in Title III but was inadvertently
omitted when Title III was amended by the Marine Sanctuaries

Amendments of 1984 (Pub. L. No. 98-498).
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The 1984 amendments also omitted a provision in Title III that
allowed the Secretary to enter into enforcement agreements on a
nonreimbursable basis. Paragraph (2) also restores this

authority.

Paragraph (3) clarifies that violations of Title III include any
violation of a permit issued under Title III by adding the words
"or permit" after the word "regulation”" in subsections 307 (b) (1)
and (3) and by adding the words "or any permit"” after the word

"regulations" in subsection 307(c).

Paragraph (4) redesignates subsections 307 (b) and (c) as subsec-

tions 307(c) and (d), respectively.

While Title III grants broad enforcement authority to the
Secretary, it does not specifically grant search and seizure
powers to authorized enforcement officers. Most other resource
statutes enforced by the Secretary, such as the Magnuson Fishery
Conservation and Management Act, the Marine Mammal Protection
Act, and the Lacey Act Amendments of 1981, specifically grant
authorized officers the authority to conduct searches, seize
vessels and other items used in a violation of the statute, and
seize resources taken in violation of the statute. Paragraph (5)
amends Title III specifically to grant search and seizure powers

to authorized enforcement officers.
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Title III also does not contain provisions regarding the forfei-
ture of seized items. Most of the other resource statutes
enforced by the Secretary specify that items seized in connection
with a violation of the statute are subject to fcrfeiture in
accordance with the customs laws. Paragraph (6) adds such a
provision to Title III. In addition, paragraph (6) adds a
provision enabling the Secretary or the Secretary of the Treasury
to pay the reasonable and necessary storage and maintenance costs
of seized property and to pay rewards for information from sums
received from fines, civil penalties, forfeitures of property,
and storage and maintenance costs imposed. Such a provision is
consistent with other resource statutes enforced by the Secre-
tary, such as the Magnuson Fishery Conservation and Management
Act. Any monies that the Secretary of Commerce receives from
fines, civil penalties, forfeitures, or cpsts that the Secretary
determines to be in excess of those necéssary to pay storage and
maintenance costs and rewards would have to be deposited in the

United States Treasury.
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Testimony by David E. Gackenbach
Chief, Concessions Division (680)
National Park Service
18th & C Streets, N.W.
Wast.ington, DC 20240

The National Park Service uses private industry (concessioners) to provide
visitor servi~es within the National Park System. These concessioners have a
business relationship with the National Park Service and are charged with the
chore of providing quality visitor services to the public visiting the parks.

Congress has provided guidance through the Concessions Policy Act, Public
Law 89-249, in how the National Park Service i3 to administer the concessions
program. The major provisions of the act are as follows:

- Development is to be limited to that which is necessary and
appropriate.

- Encourage private persons and corporations to provide and operate faci-
lities and services deemed desireable.

- Include provisions to assure concessioner of adequate protection
against loss of investment resulting from discretionary acts, policies, or deci-
sions occuring after the contract becomes effective. Such terms and conditions
may include an obligation of the United States to compensate the concessioner
for such losses.

- The Secretary shall provide the concessioner a reasonable opportunity
t.o realize a profit.

- Concessioners' rates to the public shall be judged primarily with com-
parable facilities and services outside National Park Service areas.

- Fees to the government shall be determined upon the probable value of
the privilege granted.

- May authorize prefzrential right to concessioners to provide additional
services necessary or desireable for visitors.

- Shall give concessioners preference in renewal of contracts or permits
upon expiration, if providing satisfactory service.

- Shall provide concessioners with a possessory interest (compensable
interest) in facilities they construct pursuant to a contract.

- Exemption to recovery of actual cost for leasing or renting buildings
to concessioners,

- Requires concessioners to keep records decmed appropriate by NPS.

]
L&
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The National Park Service implements this act through a series of published
controls. Those controls are C>de of Federal Regulations, Policies, and
Guidelines. We basically plan ahead for visitor services through an elaborate
planning process to determine the market, economics, design, and environmental
consequences, and if the services are necessary and appropriate. A contract is
then prepared that protects the government, provides incentive for private
industry, allows flexibility, and finally, offers are evaluated to select the
best possible operator from a financial, management, and meeting the terms and
conditions of the solicitation standpoint.

Once the authorization is awarded, the contract is administered closely to
assure contract compliance, assure concessioners performance through inspections
based on performance standards, approve rates charged to the public, and that
generally, the concessioner provides quality service to the public at reasonable
rates.

Because of the experience gained through the past, the NPS has become the
pilot and experienced agency in dealing with the private industry. Constant
training to keep up with industry knowledge is of utmost importance.

In conclusion, the concession system can work well, and is working well for
the National Park Service, if professionals in business and government are used
together to develop and assist with the legislation, the regulations, proper
policies, and field guidelines, with tools to provide proper oversight.

A well developed contract that is administered by busiuess professionals
and backed by the necessary rules, regulations and laws, can provide protection
to the government to accomplish necessary concession services for the public.
However, the mere issuing of a contract backed appropriately by legislation is,
in its self, insufficient. It must be administred by professionals who know
the business atmosphere, but yet have the public's and parks, best interest in
mind.

-2-
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Public Law 89-249
89th Congress, H. R. 2091
October 9, 1965

An At

Relating to the establishment of concession policies in the areas administered
by National I’ark Service and for other purposes.

Be it enacted by the Nenate and Howuse of Representatives of the
U'nited Ntates of America in ('ongress axsembled, That in furtherance
of the Act of August 25,1916 (39 Stat. 535), as amended (16 U.S.C. 1),
which directs the Secretary of the Interior to administer national park
system areas in accordance with the fundamental purpose of conserv-
ing their scenery, wildlife. natural and historic objects, and providing
for their enjoyment in a manner that will leave them unimpaired for
the enjoyment of future generations, the Congress hereby finds that
the preservation of park values requires that such public accommoda-
tions, facilities, and services as have to be provided within those areas
should be provided only under carefully controlled safeguards against
unregulated and indiscmminate use, so that the heavy visitation will
not unduly impair these values and so that development of such facili-
ties can best be limited to locations where the least damage to park
values will be caused. It is the policy of the (‘ongress that such
development shall be limited to those that are necessary and appro-
priate for public use and enjoyment of the national park area in which
they are located and that are consistent to the highest practicable
degree with the preservation and conservation of the areas.

Skc. 2. Subject to the findings and policy stated in section 1 of this
Act, the Secretary of the Interior shall take such action as may be
aﬁpropriate to encourage and enable private persons and corporations
(hereinafter referred to as ‘‘concessioners’™) to provide and operate
facilities and services which he deems desirable for the nccommog:tion
of visitors in areas administered by the National Park Service.

Skc. 3. (2) Without limitation of the foregoing, the Secretary ma
include in contracts for the providing of facilities and services suc
terms and conditions as, in his judgment, are required to assure the con-
cessioner of adequate protection against loss of investment in struc-
tures, fixtures, imsrovements. equipment, supplies, and other tangible
property provided by him for the purposes of the contract (but not
against loss of anticipated profits) resulting from discretionary acts,

licies, or decisions of the Secretary occurring after the contract has

come effective under which acts, rolicies, or decisions the concession-
er'sauthority to conduct some or all of his authorized operations under
the contract ceases or his structures, fixtures, and improvements, or any
of them, are required to be transferred to another party or to be aban-
doned, removee%, or demolished. Such terms and conditions may
include an obligation of the United States to compensate the conces-
sioner for loss of investment, as aforesaid.

(b) The Secretary shall exercise his authority in a manner consistent
with a reasonable opportunity for the concessioner to realize a profit
on his operation as a whole commensurate with the capital invested
and the obligations assumed.

(&) The reasonableness of a concessioner’s rates and charges to the
public shall, unless otherwise provided in the contract, he judged
primarily, by comparison with those current for facilities and services

National Park
Service.
Concession
policies,

"Concessioners,"

Contracts,

Profits,

Rates,

79 STAT. 969

of comparable character under similar conditions, with due considera-
tion for length of season, provision for peakloads, average percentage
.of occupancy, accessibility, availability and costs of labor and
materials, type of patronage, and other factors deemed significant by
the Secretary.

(d) Franchise fees, however stated, shall be determined upon con-
sideration of the probable value to the concessioner of the privileges

79 STAT, 970

Franchise
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granted by the particular contract or perinit involved. Such value is
the opportunity for net profit in relativi to both gross receipts and
capital invested. Consideration of revenue to the United States shall
be subordinate to the objectives of protecting and preserving the areas
and of providing adequate and appropriate services for visitors at
reasonable rates. Appropriate provisions shall be made for recon-
sideration of franchise fees at least every five years unless the contract
1s for a lesser period of time.

Skc. 4. The Secretary may authorize the operation of all accommoda-
tions, facilities, and services for visitors, or of all such accommodations,
facilities, and services of generally similar character, in each ares, or
portion thereof, administered by the National Park Service by one
responsible concessioner and may grant to such concessioner a pref-
erential right to provide such new or additional accommodations,
facilities, or services as the Secretary may consider necessary or desir-
able for the accommodation and convenience of the public. r’%he Secre-
tary may, in his discretion, grant extensions, renewals, or new contracts
to present concessioners, other than the concessioner holding a
preferential right, for operations substantially similar in character
and extent to those authorized by their current contracts or permits.

Sec. 5. The Secretary shall encourage continuity of operation and
facilities and services by giving preference in the renewal of contracts
or permits and in the negotiation of new contracts or permits to the
concessioners who have performed their obligations under prior con-
tracts or permits to the satisfaction of the Secretary. To this end,
the Secretary, at any time in his discretion, may extend or renew a
contract or permit, or may grant a new contract or permit to the same
concessioner upon the termination or surrender before expiration of a
prior contract or permit. Before doing so, however, and before grant-
Ing extensions, renewals or new contracts pursuant to the last sentence
of section 4 of this Act, the Secretary shall give reasonable public
notice of his intention so to do and shall consider and-evaluate all
proposals received as a result thereof.

Skc. 6. A concessioner who has heretofore acquired or constructed or
who hereafter acquires or constructs, pursuant to a contract and with
the approval of the Secretary, any structure, fixture, or improvement
upon land owned by the United States within an area administered
by the National Park Service shall have a possessory interest therein,
which shall consist of all incidents of ownership except legal title, and
except as hereinafter provided, which title shall be vested in the United
States. Such possessory interest shall not be construed to include or
imply any autEorit)\ privilege, or right to operate or engage in any
business or other activity, and the use or enjoyment of any structure,
fixture, or improvement in which the concessioner has a possessory
inter>st shall be wholly subject to the applicable provisions of the
contract and of laws and regulations relating to the area. The said
possessory interest shall not be extinguished by the expiration or other
termination of the contract and may not be taken for public use with-
out just compensation. The said possessory interest may be assigned,
transferred, encumbered, or relinquished. Unless otherwise provided
by agreement of the parties, just compensation shall be an amount
equal to the sound value of such structure, fixture, or improvement at
the time of taking by the United States determined upon the basis of

79 STAT, 971

reconstruction cost less depreciation evidenced by its condition and
prospective serviceability in comparison with a new unit of like kind,
but not to exceed fair market value. The provisions of this section
<hall not apply to concessioners whose current contracts do not include
recognition of a possessory interest, unless in a particular case the
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Secretary determines that equitable considerations. warrant recognition
of such interest.

Skc. 7. The provisions of section 321 of the Act of June 30, 1932
(47 Stat. 412: 40 U.S.C. 303(b) ), relating to the leasing of buildings
und properties of the United States, shall not apply to pnivileges,
leases, permits, and contracts granted by the Secretary of the Interior
for the use of Jands and improvements thereon, in areas administered
Ly the National Park Service, for the purpose of providing accom-
modations, facilities, and services for visitors thereto, pursuant to the
Act of August 25, 1916 (39 Stat. 535), as amended, or the Act of 16 usc 1.
August 21, 1935, chapter 593 (49 Stat. 666; 16 U.S.C. 461-467), as
amended.

Skc. 8. Subsection (h) of section 2 of the Act of August 21, 1935,
the Historical Sites, Buildings, and Antiquities Act (49 Stat. 666; 16
U.S.C. 462(h)), is amended by changing the proviso therein to read
as follows: “Provided. That the Secretary may grant such concessions,
leases, or permits and enter into contracts relating to the same with
responsible persons, firms, or corporations without advertising and
without securing competitive bids.”

Sec. 9. Each concessioner shall keep such records as the Secretary Records.
may prescribe to enable the Secretary to determine that all terms of
the concession contract have been and are being faithfully performed,
and the Secretary and his duly authorized representatives shall, for
the purpose of audit and examination, have access to said records and
to other books, documents, and papers of the concessioner pertinent
to the contract and all the terms and conditions thereof.

The Comptroller General of the United States or anhy of his duly Availability,
authorized representatives shall, until the expiration of five (5) calen-
dar years after the close of the business year of each concessioner or
subconcessioner have access to and the right to examine any pertinent
books, documents, papers, and records of the concessioner or sub-
concessioner related to the negotiated contract or contracts involved.

Approved October 9, 1965, 6:35a.m.

LEGISLATIVE HISTORY:

HOUSE REPORT No, 521 (Comm. on Intericr & Insular Affairs),
SENATE REPORT No, 765 (Comm, on Interior % Insular Affairs),
CONGRESSIONAL RECORD, Vol, 111 (1965)%

Sept, 14: Considered and passed House,

, Sept. 23: Considered and passed Senate,
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AUTHORITY RIGHTS NOW UNDER TTTLE III--LEGAL OPINTON

I. Concession Authority

Legal opinions from the NOAA Office of General Counsel have
pointed out that, unlike the National Park Service, we do not
have express authority to enter into concession agreements in
sanctuaries. Nor can we use our existing permit authority since
these agreements are largely for uses outside the research and
educational standards set for permits. Although Title III
identifies enhancing wise use o€ the marine environment and
facilitating public and private uses of marine sanctuary
resources -- to the extent compatible with the primary objective
of resource protection -- as important purposes of the Program,
the current legislation only specifies "“research and educational
programs" (§306) and "enforcement activities"™ (§307) for onsite
operations. Concession authority in the National Park Service
dates back to 1916 and was further clarified in 1965 under the
Concessions Policy Act. Congressional language in 1965 is very

applicable to the needs faced in marine sanctuaries:

[T)he preservation of park values requires that such public
accommodations, facilities, and services as have to be
provided within those areas should be provided only under
carefully controlled safeguards acainst unregulated and
indiscriminate use, so that the heavy visitation will not
unduly impair these values and so that development of such
facilities can best be limited to locations where the least
damage to park values will be caused. It is the policy of
the Congress that such development shall be limited to those
that are necessary and appropriate for public use and
enjoyment...and that are consistent to the highest
practicable degree with the preservation and conservation of
the areas.
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Recreational use of marine sanctuaries, and of the marine
environment and coastal areas in general, is rising dramatically.
Increases in coastal population, boat registrations, diver
certifications, and marine-oriented educational and recreational
programs are indicative of this trend. The marine resource
management issues and environmental threats that resulted in the
designation of marine sanctuaries years ago do not fully
encompass present day pressures. The challenge now facing the
Program is to maintain and improve the sites’ resource qualities
in light of the environmental stress brought on by unforeseen

human use levels.

An example of the problems being faced can be found at
NOAA’s Florida sanctuaries where, despite increased enforcement
of regulations coupled with outreach interpretive and educational
programs, visitation often overwhelms onsite resources. Although
in better condition than unprotected reefs outside the Sanctuary,
several-heavily used reefs in Key Largo are showing obvious signs
of "wear and tear" caused by large numbers of visitors. While
NOAA has the authority to close part of *hie Sanctuary to permit
recovery of living resources from overuse, such a drastic step
could have negative ramifications and actually discourage public
cooperation in protecting the area. Approximately sixty percent
of the million visitors a year to the Key Largo sanctuary travel
aboard commercial diveboats or glassbottom boats. Numbers of
commercial vessels and their passenger capacities are escalating.

The ability to award concessions is one equitable method to
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distribute and control these uses and so allow enforcement
personnel to focus on the pressures from non-commercial

visitation.

Many of the types of activities subject to concession in
national parks would not be appropriate in National Marine
Sanctuaries. Food services, large-scale lodging or other
accommodations, service stations, marinas, boat rentals,
merchandising operations and the like are typically shore-

oriented and would not be suitable for marine sanctuaries.

II. Donations and Cooperating Associations

Cooperating associations in the Naticnal Park System were
developed in response to visitor needs for interpretive and
related public services. Interested persons in communities near
national parks joined with park personnel to form societies to
produce and provide information to the public. Some of the
National Estuarine Research Reserves already have such
associations authorized under State statutes. Scientific
programs that further understanding of the national park system
can also be supported by cooperating associations. These
associations can accept donations from the public and make
donations to the National Park Service. The National Park

Service has separate authorization to accept donations as well.
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Since the 1984 reauthorization, NOAA has devoted
considerable effort and resources to onsite operations. We have
worked closely with local and statewide groups and agencies in
the development of site-specific management programs. Our
actions have been very successful, and have resulted in strong
community support for the sites and offers of assistance to
continue programs viewed as critical to the protection of marine
resources. A proposal to restore the Carysfort Reef Lighthouse
in Key Largo is already being developed by a non-profit group.
Specific authority to establish cooperating associations
analogous to those in the National Park Service, and for the
Program to accept doriations, would aid NOAA in channeling this
public support into tangible, needed onsite projects. This
authority should encompass support for research, as well as

educational programs.
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TESTIMONY OF HON. BILL ALEXANDER
ON
REAUTHORIZATION OF THE MARINE SANCTUARIES PROGRAM

BEFORE A JOINT HEARING OF
SUBCOMMITTEE ON OCEANOGRAPHY
AND
SUBCOMMITTEE ON FISHERIES AND WILDLIFE CONSERVATION AND THE
ENVIRONMENT

COMMITTEE ON MERCHANT MARINE AND FISHERIES
U. S. HOUSE OF REPRESENTATIVES

APRIL 19, 1988

—— e e - — - ——— —————————————

Chairman Lowry, Chairman Studds, and members of the
subcommittees, it is a pleasure for me to appear today before
this joint hearing to support reauthorization of the Marine
sanctuaries program. I am proud to be an original cosponsor of
one of the reauthorization bills, H. R. 4208.

We do not have, and barring a flood of Biblical proportions
we will not have, marine sanctuaries in the state of Arkansas.
But as a diver, a certified aquanaut, and a member of the
appropriations subcommittee with jurisdiction oyer the National
Oceanic and Atmospheric Administration (NOAA), am well aware of
the value of this program.

I support increasing the authorized funding level for the
Marine Sanctuaries program. If this nation is to preserve the
unique ecosystems submerged off its coastline, government will
have to expand and nurture the program.

I have only one suggestion for changing the progran.
Specifically, I recommend that you amend the Marine Protection,
Research and Sanctuaries Act to give the Under Secretary of
Commerce for Oceans and Atmosphere general authority to enter
into concession arrangements at the var.ious marine sanctuaries
for such purposes and under such terms as he might deem
necessary.

From my own personal experience, I am aware of one case in
Florida where NOAA wished to enter into a concession agreement
with a private company for the operation of a lighthouse which
was under the jurisdiction of the Marine Sanctuaries Progran.
NOAA wanted to dispose of the lighthouse, and the private concern
wanted to operate the lighthouse. The matter was
noncontroversial.
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But, as the agreement neared consummation, NOAA's General
Counsel informed NOAA officials that the agency did not have the
authority under law to enter into such agreements.

A comparable land-based program, the National Park Systen,
has had similar concession authority for more than two decades,
since enactment of the Concessions Policy Act of 1965.

This arrangement would allow NOAA to enter into concession
arrangements where doing so would facilitate NOAA's purposes. At
the same time, NOAA would of course retain authority to prevent
concessionaires from any action that would harm the protected
marine environments.

Again, I thank you for allowing me to testify. I commend
both subcommittees for the excellent work they are doing in this
area, and I look forward to supporting the reauthorization
legislation in the full House.
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Mr. Chairman, members of the subcommittees, my name is Michael Weber
and I am Vice President for Programs at the Center for Environmental
Pducation (CEE). CEE is a non-profit citizens organization dedicated to
the conservation of living marine resources, threatened and endangered
species, and sensitive marine habitats.

Today I am testifying on behaif of the following organizations:
American Cetacean Societv, American Oceans Campaign, Coast Alliance,
Defenders of Wildlife, Friends of the Earth, Greenpeace U.S.A., National
Audubon Society, Natural Resources Defense Council, the Oceanic Society,
Sierra Club, and the Whale Center.

We wish to thank you for the opportunity to present this statement
regarding reauthorization of Title III of the Marine Protection,
Research, and Sanctuaries Act (MPRSA) of 1972. Since 1980, CEE has
devoted considerable effort toward promoting the goals and objectives of
the national marine sanctuary program as part of our efforts to promote
the conservation and wise use of marine resources, particularly
threatened and endangered species and sensitive habitats.

As requested, our testimony this afternoon will emphasize several
matters: the status of the sanctuary program, the need for its reautho-
rization, authority for concessions within sanctuaries, assessment of
damages for destruction or harming of sanctuary resources, proposed
sanctuary sites worthy of advancement, and finally, a matter of the
greatest concern to us, an adequate budget for the program.

We compliment Chairman Lowry on introducing H.R. 4208 reauthorizing
this program for four years.

STATUS OF THE PROGRAM

Within the 2.2 million sguare miles of ocean under its jurisdiction,
the United States possesses an unrivalled diversity of marine ecosystems
ranging from the coral reefs of the Florida Keys to the current eddies of
the Beaufort Sea that blossom with life in the spring and summer. A
great diversity of species depend upon the integrity and health of these
marine environments for their own health and productivity. The goal of
ensuring conservation and long-term use of these renewable marine
resources is a large and complex one for which we need many different
tools. This is true as well of the conservation of submerged cultural
artifacts.

In 1972, Congress established the national marine sanctuary program
when it passed Title III of the Marine Protection, Research, and
Sanctuaries Act (16 U.S.C. 1431 et seq.). Indoing so, Congress
fashioned a tool for providing additional protection to outstanding
marine areas for the benefit of all Americans. Marine sancitaries have
often been called the marine equivalents of our great national parks,
because they aim at conserving distinctive parts of our cultural and
natural heritage for the enjoyment of present and future generations of
Americans. This aim is as worthy today as it was in 1972, or in 1872 for
that matter, when Yellowstone was desigrated our first national park.
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Unfortunately, the promise and potential of the sanctuary program
have eroded in recent years and the program's progress has seriously
faltered. As this Congress considers renewing Title III of the MPRSA, we
urge you to breathe new life into this program ané to recommit this
nation to the protection of unigque and representative parts of our rich
marine heritage.

We wil' not discuss here the history of the program, except to note
that the prc _ess of designating national marine sanctuaries has slowed
tremendously. In sixteen years, only seven sanctuaries have been desig-
nated. In the last seven years, only one sanctuary, protecting a coral
reef area in Fagatele Bay, American Samoa, has been designated. Mean-
while, the process of designating several very deserving sites has been
bogged down, to say the least.

Cordell Bank provides a sorry example of what has happened to the
national marine sanctuary program in the last seven years. Since Mark
Palmer will be descrihing this area and the designation process, we will
simply note that this small and discrete site, whose features include a
tremendous array of species, including commercially andé recreationally
valuable fishes, was first nominated in 198l. 1In June 1983, the National
Oceanic and Atmospheric Administraticn (NOAA) announced that it was
actively considering this site. Yet it was only in May 1987 that NOAA
finally released a draft environmental impact statement on the site.

NOAA currently estimates designation of Cordell Bank in September of
this year, or 86 months after the site was first nominated. This com-
pares very poorly with past sanctuary designations. Gulf of the
Farallones, a much larger and more complicated site, took 19 months to
designate after it was nominated by the state of California. Looe Key,
currently the site with the longest process time, took 38 months, still
half the time Cordell Bank has taken.

A sanctuary at Flower Garden Banks was first nominated by Texas
State Senator A.R. Schwartz in September 1977 and was the subject of a
draft environmental impact statement in 2oril 1979. The proposal
faltered and disappeared until NOAA elevated it to active candidate
status again in August 1984. The Gulf of Mexico Regional Fishery
Management Council endorsed a preliminary draft environmental impact
statement and management plan for this site in early 1987. For more than
one year, the preliminary draft management plan has been circulating in
the executive branch. The current estimate is that the draft impact
statement and management plan will be released in June 1988, nearly 48
months after the site was elevated to active candidate status.

This abysmal record is due partly to ridiculously low levels of
funding. When Congress last reauthorized Title III in 1924, it provided
$2.9 million in appropriations. In the last four years, the administra-
tion has regularly requested less funding, while allowing staff positions
to go unfilled; this year, the administration has requested only $2.1
million for 1989. 1In the past, Congress has partially restored budget
cuts. Even so, the program's funding has declined in nominal and actual
value.

The administration's behavior in this respect is consistent with a
g ‘ -
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desire to see the program slowly disappear. It is unfortunate that
Congress has gone along with the administration's program of neglect.

The results of inadequate funding are several. Neither the Fagatele
Bay nor the Gray's Reef sanctuary has had an onsite manager. Research
and education have been severely curtailed at all sites, and new initia-
tives cannot be undertaken. When emergency measures must be taken to
prevent or reduce damage to sanctuary resources arising from an accident,
the program's paltry operating budget is further reduced. And as we
mentioned earlier, the processing of sanctuary proposals has nearly
ground to a halt.

There appears to be little chance that the administration will
enliven this program without some assistance from Congress. For fiscal
year 1989, the administration has requested less funding than it received
in 1988, although it promises to designate another sanctuary during the
year. Will this be just another sanctuary without an onsite manager?
Will it be simply a paper park? Congress must act dramatically if we are
to have a viable program for protecting outstanding marine areas for the
future.

THE SANCTUARY PROGRAM IS PAYING OFF

Despite these hindrances, the national marine sanctuary program is
yielding important results. A visit to any one of the current sanctua-
ries will make clear the bacic benefit of identifying these areas as
special. Hundreds of thousands of tourists and divers visit the Key
Largo sanctuary each year and benefit from even the limited protection
the sanctuary program has been able to provide the spectacular coral
reefs there. Absent the sanctuary program, the reefs in the sanctuary
might well not have survived the onslaught of divers and tourists that
have been attracted to them. As Congressman Dante Fascell has testified
today, reefs in unprctected sections of the Keys are not withstanding
increased tourist use.

And the benefits extend beyond the sanctiary. The mooring buoy
system developed by the Key Largo sanctuary t. reduce anchor damage to
the reefs is being applied now elsewhere in the Florida Keys, in the
Caribbean, and beyond.

At another sanctuary in the Florida Keys, Looe Key, the larger
species of reef fish have returned to the reefs as a result of the ban on
spearfishing in the area. No longer do these larger fish shy away from
divers, as they did when spearfishing was allowed. The Looe Key reefs
are also receiving protection from a mooring buoy system.

Research at the first sanctuary, the Monitor, has extended marine
archaeological technology to greater depths than ever before. Congress
recognized NOAA's growing expertise in conserving submerged cultural
resources when it designated NOAA the lead agerncy in implementing the
R.M.S. Titanic Maritime Memorial Act of 1986.

Channel Islands National Marine Sanctuary is providing a focus for
coordinating government management programs and research in this heavily
used and very sensitive area. Through its educational efforts, the

3
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sanctuary is exposing more and more people to the ecology of this area.
These efforts are very cost effective, relying increasingly on training
teachers and enhancing existing programs. This, we agree, is a modest
contribution, but a very important and critical one, because without
these activities, the job of :informing the public about such outstanding
areas and the need for their conservation just will not get done. And in
the end, conservation of these areas, and of marine resources generally,
depends upon a knowledgeable and caring public.

Gulf of the Farallones sanctuary is developing expertise in
assessing damages to marine resources. In one case, the barge Apex
Houston continuously released oil as it made its way along the northern
California coast in February 1986. Scme of this oil came ashore and some
affected seabirds. When the state of California was unable to support an
assessment of the damages, Gulf of the Farllones sanctuary provided
support for the assessment and in doing so gathered experience in this
continuing area of concern.

These and other accomplishments are due to the hard work and dedica-
tion of staff here in Washington and at the various sanctuary sites.
They have made the very best of a very bad and unfriendly situation.

Finally, the national marine sanctuary program has provided benefits
internationally. As one example, a NOAA sponsored seminar on the
management of marine protected areas in June 1986 provided valuable
guidance to 29 participants from 22 countries. Another workshop on
interpretive techniques in marine protected areas was conducted at the
4th World Wilderness Congress last year. Associates of ours from the
Dominican Republic attended both workshops and benefited greatly from the
training and discussions.

In general, however, the last four years have been a setback for the
national marine sanctuary program. NOAA has failed to avail itself of
the 1984 amendments to Title III of the MPRSA that clarified the goals
and purposes of the program and the process for designating sanctuaries.
At the same time, the meager appropriations for implementation of Title
ITTI have only further eroded the program's capabilities.

Yet, the need for marine protected areas is even more widely
recognized now than it was even two years ago. By 1987, 69 nations had
desiqgnated 430 marine protected areas. At the 4th World Wilderness
Congress, which was held in Colorado last September, people from around
the world who are interested in marine protected areas met in a workshop
for several days to discuss marine protected area programs. This work—
shop prepared a resolution on ocean conservation that was later approved
by the hundreds of delegates attending this congress. Among other
things, this resolution, which we have appended in full (Attachment 1),
reiterates the importance of marine protected areas and includes the
following primary goal:

To provide for the protection, restoration, wise use, understanding
and enjoyment of the marine heritage of the world in perpetuity
through the creation of a global, representative system of marine
protected areas and through the management of human activities that

use or affect the marine environment, consistent with the objectives

4
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of the World Conservation Strategy.

A similar resolution confirming the need for a system of marine protected
areas was approved at the most recent General Assembly of the Interna-
tional Union for Conservation of Nature and Natural Resources in San
Jose, Costa Rica this past February.

Consistent with these international efforts, the challenge before us
is to get the U.S. program moving again by making several programmatic
and funding refinements.

COMMERCIAL ACTIVITIES IN NATIONAL MARINE SANCTUARIES

In recent months, there has been increasing discussion of providing
NOAA with the authority to grant concessions for services in national
marine sanctuaries. The witness from the Department of Interior has
provided some very pertinent insights into technical aspects of this
matter. We wish to» make some general observations.

First, we have yet to hear a compelling case made for introducing the
complicating influence of concessions into the national marine sanctuary
program. Proponents have suggested that concessions might provide a
source of sorely needed additional funding. But we doubt that such
additional funding would amount to much or would even cover the
government's expenses in insuring that the concession did not violate the
goals of a sanctuary. Furthermore, the introduction of the prospect for
increased rev:nues into the process of deciding whether to allow an
activity within a sanctuary will likely lead to a relaxation of the
standards of protection for sanctuary resources.

From another point of view, concession autherity might provide a
means for limiting certain activities that may harm sanctuary resources
if carried on at excessive levels. But NOAA already has regulatory
authority to restrict human activities if it is deemed appropriate. Why
not rely upon that authority for control of human activities?

Marine sanctuaries must possess special national significance and for
this reason, they must be treated in a special manner. Title III of the
MPRSA rightfully places the emphasis upon resource protection and not
upon multiple use. We believe this is a critical pmoint. The sanctuary
program should allow uses of sanctuary resources only if those uses
contribute to the goals of the sanctuary and are compatible with
protection of the resources that make the sanctuary area cf special
national significance. Perhaps in other marine areas we can afford the
risks associated with applying multiple use as a management goal, but we
should not impose those risks on outstanding areas that are designated
national marine sanctuaries.

Clearly, we would not be discussing concession authority had NOAA
not been asked for permission to construct a hotel on Carysfort Reef in
Key Largo National Marine Sanctuary in 1987. This particular proposal is
clearly inconsistent with the national marine sanctuary program's goals.
It would require the destruction of sanctuary resources and would impair
the enjoyment of the sanctuary's natural attributes for visitors who dive
or snorkel. While the construction of a hotel might be considered else-

5
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where, such an edifice is clearly inappropriate in a protected area,
whose coral reefs are already exposed to considerable human visitation.
Granting permission for such an activity in the Key Largo National Marine
Sanctuary would be an abuse of NOAA's discretion. And we might add, it
would fly in the face of concerns for the reefs in the Florida Keys that
we heard earlier,

A reading of the National Park Service's policy statements on
concessions within national parks is revealing in this particular case.
In my judgment, National Park Service concession policy would not allow
the construction of such a facility within park boundaries. First, the
Concessions Policy Act of 1965 (16 U.S.C. et seg.) states:

It is the policy of the Congress that such development shall be
limited to those that are necessary and appropriate for public use
and enjoyment of the national park area in which they are located
and that are consistent to the highest practicable deqree with the
preservation and conservation of the areas.

An underwater lodge at Carysfort Reef, particularly one promising
overnight quests stereo music, a VCR and telephone for diversion as well
as a dinner of hearts of palm salad, brocceli with Hollandaise, and
lobster, for $250 a night hardly meets this policy statement (see
Attachment 2). One might as well consider building a revolving
restaurant on Half Dome in Yosemite.

Elsewhere the National Park Service's policy manual for concessions
makes it clear that overnight accomodations should be allowed only if
they are necessary for enjoyment of the park. In any event, the policy
does not allow structures or facilities in wilderness areas. This latter
provision is directed at maintaining the wilderness character of an area.
We suggest that one aspect of the wilderness experience is the dominance
of the physical environment. If you have ever scuba dived, as thousands
do each year in the Key Largo sanctuary, you know that the physical
environment dominates at 30 feet. An underwater lodge would only detract
from this experience.

The National Park Service policy also calls for placing facilities
outside of park areas if feasible. Certainly, the proposed underwater
lodge can be placed outside sanctuary boundaries. The proponents of the
lodge in the Key Largo sanctuary already operate an underwater lodge in
a nearby cove.

We have dwelled upon the proposed underwater lodge at Key Largo
because it conflicts so clearly with the purposes of the national marine
sanctuary program. In the 1984 amendments to Title III, Congress
reaffirmed that the primary goal of this program is the protection of
resources in nationally significant marine areas. Commercial and other
uses of sanctuary resources are to be allowed only if they are compatible
with the purposes for which the sanctuary was designated.

DAMAGES TO SANCTUARY RESOURCES

' We compliment Chairman Studds on introducing H.R. 3640, which would
clarify the authority of the sanctuary program to seek civil penalties
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for damage to sanctuary resources and would direct this funding to the
restoration of damaged areas and other purposes that will contribute to
the sanctuary program's activities. Both objectives of this bill are
important and necessary improvements upon Title III.

Considering the number of groundings of commercial and recreaticnal
vessels on reefs in the Florida sanctuaries and the sinking of commercial
vessels and resulting release of polluting substances in the two
California sanctuaries, damages to sanctuary resources will be a regular
matter resulting from carelessness. Emphasizing that NOAA has authority
to collect penalties for damages tc sanctuary resources resulting from
negligence will help to deter such accidents.

It is equally important to insure that funds received for damages be
devoted to restoring damaged resources to the greatest extent possible
and to other associated sanctuary activities. Without amendment to Title
111, however, such damage awards or settlements will go into the general
Treasury. For instance, all of the more than six million dollars in
damages agreed to by the owners of the 400-foot M/V Wellwood, which ran
aground on Molasses Reef in the Key Largo sanctuary in August 1984, will
go into general revenues. Reason and fairness dictate that, at the very
least, the sanctuary program should be reimbursed for the $50C,000 it had
to spend from its operating budget for emergency measures taken to reduce
the damage, studies to assess the damage, and initial efforts to restore
some of the damaged reef structures.

As you know, Congressman Robert Lagomarsino has introduced H.R.
3772. We recommend that several provisions in Title IV of that bill be
considered 1n refining H.R. 3640. First, we suggest adding the language
in Section 308(a)l(C), which includes in the definition of "damages"
compensation for "the cost of emergency resource measures", which are
defined as any action "taken by the Secretary in response to an incident
threatening imminent destruction of or injury to any sanctuary resource;
and necessary to minimize such destruction or injury."

In this connection, we also support Congressman Lagomarsino's
proposal to allocate 20 percent of damages received, up to $750,000, to a
National Marine Sanctuary Program Emergency Response and Damage Assess=
ment Fund. As it is now, costs for emergency measures must be paid out
of the already meaager operating budget of the national marine sanctuary
program. Even one moderate accident can mean the difference between
having staff to review proposed sanctuaries or research projects that can
contribute to marine resource conservation agenerally. Having a pool of
funding for emergencies will eliminate this problem.

PROMOTING GROWTH OF THE NATIONAL MARINE SANCTUARY PROGRAM

We and other witnesses have expressed concern about the slow pace of
sanctuary designation as well as the attrition in management, research,
and education activities at existing sanctuaries.

There are several possible reasons for the lack of progress in
securing the benefits of this program. One theory is that the 1984
amendments to Title III unnecessarily compljcated the designation
process. We do not believe this theory is tenable, however. First, the '
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1984 amendments were largely a codification of NOAA's administration of
the sanctuary program after development of the Program Development Plan
in 1982,

Also, the delays in the Flower Garden and Cordell Bank proposals
began before the amendments were signed by President Reagan on October
19, 1984. Indeed, NOAA did not propose implementing regulations until
June 12, 1986 (51 Fed. Req. 21369-21378). These regulations have yet to
be issued in final form. We urge Congress to direct NOAA to reopen the
comment period on these proposed regqulations, so that the record can
reflect experience gained since the comment period closed on 11 August
1986.

We suggest that the delays and attrition in the program are largely
due to a lack of funding and lack of a timetable for carrying out the
review of potential sanctuary sites. As we understand it, the review of
most sites should take about three years of full time work by one person.
The cost for this person's time, necessary research, travel, publica-
tions, and hearing expenses amounts to about $150,000 per year or
$450,000 total.

We don't see that kind of money in the $2.1 million budget proposed
by the administration for 1989 or in the $2.6 million approved by
Congress for 1988. Maintenance of basic operations reqiires $1.8
million. Add to that seven sanctuaries at $250,000 annually, on average,
and you have spent the budget at least once without reviewing a single
new site. We don't believe that Conaress or our members intend such an
outcome even in these parsimonious times. We can be assured, however,
that a lack of funding logically leads to a lack of sanctuaries.

As it is now, however, the ramifications of particular funding
levels are difficult to determine since information about the program's
needs is difficult to come by. The administration certainly has made no
effort to provide a realistic assessment: even as they have requested
less money they have promised more sanctuaries. And we have simply ended
up with less money and no new sanctuaries.

We wish to suggest one means of addressing these problems. NOAA
should be required to provide the authorizing and appropriating
committees of Congress with detailed information on adequate levels of
funding for basic operations including program-wide research and educa-
tion, and for the full operation of currently designated sanctuaries.

As we noted above, the program needs a base budget of $1.8 million
for operating expenses and needs another $2.0 million for operation of
the seven existing sanctuaries and the Cordell Bank sanctuary, which the
administration assures us once again will be designated this fiscal year.
We further understand that it costs approximately $150,000 per year to
review a site over a three-year period. If the program is to designate
one site per year and the review process takes three years, it must be
considering three sites at any one time, each site being at a different
stage of reivew. For this purpose, another $450,000 should be authorized
and appropriated. This brings the total budget to $4.25 million for
fiscal year 1989. Assuming that NOAA designates one site each year for
the foreseeable future, an additional $250,000 should be authorized for
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1990 and beyond.

wWith this general background, we wish to suggest the following
amendment to H.R. 4208. Authorization levels should be set for each of
three activities in each year, These activities are general management
and operations, management of existing sanctuaries, consideration of
sanctuary candidates. We suggest rewriting the authorization levels as
follows.

1989 1990 1991 1992
(In millions)
General management and

operations $1.8 $1.8 §1.9 $1.9
Management of existing
sanctuaries $2.0 $2.25 $2.5 $2.75
Consideration of
sanctuary candidates $0.45 $0.45 $0.5 $0.5
$4.25 $4.5 $4.9 $5.15

Together with the information provided by NOAA, this itemization of
the authorization levels will allow a clearar evaluation of the impact of
any particular funding level upon the growth of the program. It will be
clear whether or not the executive branch has submitted a budget request
that provides for growth and consolidation of the program and whether
Congress has provided adequate funding. If the total amounts shown above
are provided, funding will be sufficient to designate and manage one new
site for each of the next four years.

It is equally important to insure that the sanctuary program is
properly staffed. Currently, NOAA has not allocated sufficient positions
to the sanctuary program to allow timely review of active candidates or
to hire onsite managers. To this end, we recommend that Congress direct
NOAA to allocate two new positions for consideration of active candidates
and two new positions for management of existing sanctuaries. With the
designation of a sanctuary, another position should be assigned for
onsite management of the sanctuary.

Together with budget and staffing information, NOAA should provide
Congress with an annual progress report on active candidates and a plan
for considering new sites in later years.

The last seven years have shown that Congress cannot simply leave
the designation of sanctuaries to the executive branch. For this reason,
we also urge that Congress establish a timetable for consideration of
sites. Assuming that the necessary funding is provided, the administra-
tion should be considering the designation of three sites each year and
should designate one site each year. Assuming that NOAA will designate
Cordell Bank soon and will move ahead with Flower Garden Banks in the
Gulf of Mexico, we would like to suggest several sites that Congress
identify for NOAA's active consideration in the next four years.
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SANCTUARY PROPOSALS THAT SHOULD BE ADVANCED

In the last year, CEE completed a preliminary review of potential
sanctuary sites in the Eastern Pacific. 1In this first year of a three-
year project, we reviewed available literature and spoke with state and
local officials, scientists and citizens' groups. This review has
confirmed that this region enjoys an extraordinary diversity of marine
habitats.

Our review is not complete and we must talk with more interested
people. But we have found several sites that we believe NOAA should
proceed with in the next two years. These are Monterey Bay off
California, wWashington Outer Coast, the northern Puget Sound area in
washington, and areas off Massachusetts.

Let me give you some background on these sites and we think that you
will agree that they are the kind of world class areas that would reflect
very favorably on the sanctuary program.

Monterey Bay

Monterey Bay includes the largest submarine canyon on the west
coast. The unusual nearshore depths of this site attract many pelagic
animals, such as blue and sperm whales, relatively close to shore. The
marine flora, including extensive kelp beds, has been described as the
richest on the west coast. Monterey Bay also provides habitat for many
species of commercial and sport fishes, the threatened sea otter, sea
lions, seals and seabirds. Many species of whales and dolphins migrate
through the site.

Monterey Bay is used quite extensively for diving, sport fishing,
natural history tours, swimming, surfing and sailing. Commercial fishing
is very important and in 1986 landings had a wholesale value of $8.9
million. Research opportunities abound in the Bay due to the proximity
of the canyon to the shore and of several universities and marine labs,
which utilize Monterey Bay for marine biology and oceanographic study.

The presence of the Monterey Bay Aquarium, which is visited by 1.6
million people annually, the Elkhorn Slough National Estuarine Research
Reserve, and several state parks attests to the importance of Monterey
Bay. A sanctuary in this area can contribute greatly to providing a
regional focus for educational programs.

Adding urgency to the need for protection of Monterey Bay are plans
by local towns for new sewage outfalls as well as continuing problems
with pesticide and toxic waste contamination. Oil development is not
presently planned for the immediate area, but is reqularly proposed.
Monterey Bay is a California state oil and gas sanctuary and therefore
there is no immediate threat of 0il or gas development in state waters.

Attachment 3 is a map of the study area. Attachment 4 outlines the
charateristics of this area that qualify it for designation as a national
marine sanctuary. Attachment 5 is the table of contents of our report on
the resources and human activities ip this area.
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The Monterey Bay site was initially nominated in 1977 by the
California Coastal Commission, along with nine other marine sites off-
shore from California. After public workshops were held on all ten
sites, NOAA decided to consider three of the sites further: Monterey:
Bay, Channel Islands, and Gulf of the Farallones. Issue papers on the
three sites were released, hearings held, and in 1978, the three sites
were elevated to active candidate status. The Channel Islands and Gulf
of the Farallones sites were both eventually designated as sanctuaries.
During the time NOAA was working on the two already designated California
sites they decided to delay review of the Monterey site due to work
overload.

On December 20, 1983, NOAA announced that after reassessing the
rationale for the Monterey site it had decided to remove the site from
the list of active candidates. (48 Fed. Reg. 56252). The program guide-
lines are written such that once a site is dropped from active candidacy
it cannot be reconsidered (15 C.F.R. 922.22[a]).

NOAA listed three reasons for the removal of the Monterey site from
the list of active candidates:

1. The existence of two other national marine sanctuaries in
California that protect similar marine resources and the
program's policy, established in 1980, to consider a diverse
array of sites and resources;

2. the proposed area's relatively large size and the surveillance
and enforcement burdens this would impose on NOAA;

3. the wealth of existing marine conservation programs already in
place in the sanctuary area. (48 Fed. Reg. 56252)

In a letter to NOAA the day after Monterey Bay was dropped from the
list of active candidates, CFE repudiated all three of NOAA's reasons.

In response to NOAA's first statement that there are already two
similar sites protecting similar resources, we noted that this excuse
ignores the uniqueness of the Monterey site. CEE pointed out that no
current sanctuary in the system protects a submarine canyon and that the
largest canyon located on the west coast is found on the Monterey site.
The Monterey Bay site serves as a feeding ground for the world's entire
ashy storm petrel population as well as numerous other seabirds. The
site has the largest diversity of algal species in North America and
provides a unique opportunity for research on the interactions between
bay, estuarine and canyon ecosystems. CEE also emphasized that no
existing sanctuary includes as many threatened sea otters. We would add
that NOAA's reasoning is contradicted by its behavior on Cordell Bank, a
site that NOAA is about to designate but that is arquably an extension of
the Gulf of the Farallones sanctuary.

In regard to NOAA's concern that the site's size and necessary
enforcement would be burdensome, CEE pointed out that the size of the
sanctuary had not yet been determined and thus, any claims of a burden
were speculative. CEE also stated that NOAA never indicated during
Congressional reauthorization hearings that the budget for the program °
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was inadequate for supporting another sanctuary.

CEE acknowledged that NOAA was correct in asserting that there were
already several marine conservation programs in existence in the Monterey
Bay, NOAA's third reason. The adequacy of these existing programs in
protecting the resources of all of the Bay is not certain. In fact, as
we argued, the designation of the Monterey Bay as a national marine
sanctuary would most likely improve coordination of existing programs——
one of the program's goals. The existence of current programs is indica-
tive of the value of the area.

As you may recall, NOAA conducted a review of possible sanctuary
sites in 1982 and 1983. NOAA convened groups of scientists in each of
eight regions to evaluate and recommend promising sites. After review
and public comment, NOAA was to place appropriate sites on its Site
BEvaluation List (SEL). The Eastern Pacific regional resource evaluation
team was instructed by NOAA not to evaluate the Monterey Bay site since
it was already under NOAA review as an active candidate. Discussions
with some of the scientists on the team indicate that had they considered
Monterey Bay, the team would have ranked it extremely high based on
NOAA's criteria (see Attachment 6).

The removal of the Monterey Bay site was a gross misapplication of
the NOAA sanctuary requlations. NOAA's current policy might well
preclude reconsideration of Monterey Bay. We urge that Congress direct
NOAA to renew consideration of Monterey Bay as an active candidate.

Outer Coast of Washington and the Northern Puget Sound

‘We turn now to Washington state. Two sites on the SEL are especially
worthy of active consideration. Both of them would make unique contribu-
tions to the sanctuary program, since this transitional region which lies
north of 47 degrees north latitude, includes a rich diversity of habitats
and species characteristic of northern temperate and subarctic waters. The
lack of any sites being actively considered for sanctuary designation
north of Cordell Bank (38 degrees north) is a major shortcoming in the
national representation of the marine sanctuaries program.

The Washington State sites include the productive nearshore waters
surrounding the San Juan Islands and the pristine coastal waters along
the Olympic Penninsula. Both these proposed sanctuaries received strong
local support from the Sport Fishing Institute, the Makah Tribal Council,
the University of Washington, as well as from the conservation community.
Preserving the quality of these waters for research, recreation, and
ccmmercial fishing is important to the economy of Washington state, Both
sanctuaries can be effectively established with minimal expense due to
the presence of existing public education facilities and to the fact that
long term field studies are being conducted, which already provide a
historical record of the resources in the area. The results of these
studies can be used to develop integrated monitoring programs to aid
management.

The coastal area along the Olympic National Park is one of the least
developed shores in North America (Attachment 7). This area hosts all 16
species of marine birds known to breed in Washington'State which amounts:
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to over half of the State's population of 308,000 breeding birds. This
area is also very important to endangered bird species, with 66 bald
eagles and 10 peregrine falcons known to breed in the study area. The
Washington Department of Wildlife has been censusing the bird, seal, and
sea lion populations which utilize the numerous offshore rocks of the
National Wildlife Refuge since 1978. Recent findings demonstrate that
Naval bombing practise on these islands can cause significant disturbance
to breeding sea bird and mammal populations. These activities should be
carefully monitored, especially since they are expected to increase with
the arrival of the Naval fleet in Everett Harbor.

The coastal rocks, which are co-managed as a National Wildlife Refuge
within Olympic National Park, are important Lo numerous other species.
They provide haulout areas for approximately 20 percent of the State's
harbor seal population and for northern and California sea lions. Field
studies have also been conducted for the past two decades by the
University of Washington on the abundant intertidal invertebrate
communities and on the ocean circulation of the region. These waters
serve as a prime feeding habitat and miaqratory corridor for marine
mammals, including sea otters and endangered agray, humpback and blue
whales. Commercially exploited fishes, especially salmon and halibut,
also depend upon the pristine habitats in this area to feed and spawn.

There is an excellent opportunity to integrate sanctuary research,
education, and management activities with similar activities focused on
adjacent terrestrial environments conducted by a number of agencies,
including the National Park Service. The importance of the biological
resources in Olympic National Park has been recognized in its desiqgnation
as a Biosphere Reserve and World Heritage Site. The park also serves an
important educational function by hosting more than 3.5 million visitors
each year. There are also important archaeological and historical sites
along the coast, especially within the Makah, Quileute, Hoh, Queets and
Quinault Reservations.

The boundaries of the sanctuary study area provide a three-mile
buffer zone around the offshore islands to reduce impacts from offshore
drilling operations without unduly increasing the size of the protected
area (450 square miles). Lease sale #132 has been rated by the Minerals
Management Service to have the lowest probability of producing economi-
cally retrievable hydrocarbons (0.2) and is rated to be among the most
biologically productive and environmentally vulnerable sites in the
entire Pacific region. Governor Gardner has proposed that all waters
north of 47 degrees be deferred from this sale, which includes all the
waters in the proposed sanctuary.

The northern Puget Sound proposal includes the exceptionally
productive waters of Juan de Fuca Strait and those surrounding the San
Juan Islands in Northern Puaet Sound (Attachment 8). This nearshore
region supports a great diversity of species because of the varied habi-
tats and strong tidal mixing of nutrient-rich estuarine waters through
the narrow, glacially carved channels between the islands. This area
provides shelter to breeding birds and mammals while retaining proximity
to oceanic prey resources. It has long been recognized as one of the most

.important wintering areas for birds of the Pacific Flyway with 116
species known to ocurr during the year. The study area also supports 58
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bald eagle nests and a winter population of 250 eagles which represents
the largest concentration in the contiguous United States.

The existence of numerous long term field programs is testament to
the region's biological richness. The sheltered inshore waters make an
ideal setting for long term field studies which can be conducted on small
vessels throughout the year. The University of Washington's Friday Harbor
Marine Laboratory has been studying the marine biology of the area since
1903. The longest field studies on killer whales and minke whales have
been conducted since 1976 through the Whale Museum in Friday Harbor. Our
current understanding of the natural history of these two otherwise
elusive species is derived primarily from these two model populations.

The designation of a sanctuary in this area would foster coordina-
tion and focus the activities of a variety of existing programs in the
area. The National Estuarine Research Reserve at Padilla Bay provides an
ideal opportunity to combine the research and education responsibilities
of the two programs for the development of comprehensive management. The
islands are uniquely situated in a productive ecosystem that is surroun-
ded by the rapidly growing population centers of Vancouver and Victoria,
Canada and Seattle and Bellingham, Washington. The accessibility of the
islands is a mixed blessing, for although it provides for excellent
educational opportunities, it also poses some management concerns.

Specific concerns that may be addressed by the sanctuary include a
public education program aimed at drawing attention to the disturbance
caused to bird colonies and seal rookeries when boats approach the
wildlife Refuges too closely, informing people not to pick up seal pups
which appear to be abandoned, when in fact their mothers are off fora-
ging, posting whale watching regulations at every harbor and increasing
the enforcement procedures for whale harassment.

In addition, there is the ever present threat of o0il being spilled
from the numerous tankers and barges which traverse the study area daily.
During 1987 there were 63,847 vessel movements through the study area,
excluding ferries, reported on the Seattle Vessel Traffic System. There
were 2,432 tanker movements and 28,579 tug with tow movements, which
accounted for 3.8 percent and 44.8 percent respectively of the year's
traffic.

In the past two months there were twc serious oil spills, which
added another 75,000 gallons into this productive, but sensitive system.
According to the the Coast Guard's report on polluting incidents in and
around United States waters during 1983-1984, there were 854 incidents of
spills in Washington State waters in 1983 and 1984 which released
10,527,787 gallons of o0il and hazardous substances and another 142 inci-
dents which released 8,752 pounds of dry hazardous materials. We should
be sure that only the safest vessels carry hazardous substances through
the spectacular waters of Northern Puget Sound if we hope to retain the
biological richness that makes this area a national treasure.

As we have already menticned, we believe these sites should be
actively considered for sanctuary designation. We will soon be
circulating reports on the two Washington sites prepared by Fred
Felleman, CEE's Marine Sanctuaries Research Coordinator. 'These reports
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will document in greater detail the outstanding qualities of these sites.
For the time being, we have attached outlines that summarize the
qualities of these sites that make them deserving of sanctuary
designation (Attachments 9 and 10).

An International Sanctuary Proposal

We also wish to bring to your attention two sites that are of
international interest. These sites are off Massachusetts: Stellwagen
Bank, and Nantucket Sound and Shoals. These areas attract attention
particularly because they are important summer feeding areas for whales.

The significance of these sites is not just regional or national,
but international. Especially important in this respect are the
endangered humpback whales that feed off Massachusetts in the summer and
breed and calve on Silver Bank north of the Dominican Republic in the
winter. It is on Silver Bank tha: the world's largest breeding
population of endangered humpbacks gathers each winter.

These animals have been studied for more than a decade by U.S.
scientists. With generous assistance from the Tinker Foundation and
other donors, CEE has encouraged research by Dominican scientists and
collaboration between the two groups of scientists. In these efforts, we
have received valuable assistance from staff of the U.S. marine sanctuary
program and other federal agencies as well as the Center for Coastal
Studies in Provincetown, Massachusetts.

For nearly as long as U.S. scientists have been studying the hump-
backs on Silver Bank, they have urged the Dominican Republic to declare
Silver Bank a sanctuary. In 1986, the U.S. Congress passed a resolution
(H.J. Res. 136) proposed by former Congressman William Whitehurst calling
for such an action. These efforts, together with our own and those of
Dominican conservationists, contributed to the desiqnation of the Silver
Bank Humpback Whale Sanctuary by President Joaquin Balaguer on October
14, 1986. (See Attachments 11 and 12).

Designation of a complementary humpback sanctuary off New England
would be a fitting means of promoting international cooperation in the
conservation of an endangered migratory marine species.

We urge Congress to direct NOAA to elevate all of these sites to
active candidate status and to have designated all of them by 1992.

OTHER MATTERS

The coalition organizations also ask that you consider clarifying NOAA's
authority to accept gifts of gcods and services from the private sector.
The lack of clear authority to do so has hampered efforts to provide
community support fcr research, management, and education activities in
existing sanctuaries. Other agencies in the federal government,
including the U.S. Fish and Wildlife Service and the National Park
Service, possess such authority. Having met with community leaders near
several existing sanctuaries, we know that there is a significant
potential to augment federal support for this program from community
benefactors.
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I now turn to an issue that was raised in the 1983 hearings on Title
I11. The very term "marine sanctuary" has often generated considerable
concern and confusion. The American Heritage Dictionary defines sanctua-
ry as "a reserved area in which animals or birds are protected from
hunting or other molestation." This meaning of the word has led fisher-
men, for instance, to believe that a "marine sanctuary” will always
prohibit fishing of any kind. As a matter of fact, commercial fishing is
generally allowed in national marine sanctuaries

In addition to this unnecessary confusion, the word sanctuary fails
to capture the notion that this program is directed at the conservation
of ecosystems, not simply the individual species of plants and animals in
the ecosystem. All in all, the term "marine sanctuary" has little to
recommend it except that that is how we have always reterred to these
special areas.

When the matter was last discussed before these subcommittees. I
opposed changing the name. I no longer hold that vi=2w and urge that
Congress change the name of this program to the National Marine Reserve
Program. Besides eliminating the confusion caused by the word sanctuary,
this change will complement the recent change of the National Estuarine
Sanctuary Program, established under the Coastal Zone Management Act, to
the National Estuarine Research Reserve Program.

Both industry and the non-profit community have demonstrated a
readiness tc assist the government in achieving the goals of this
important program, but we await a clear demonstraticn of commitment by
the federal government. In the coming weeks, the coalition organizations
are pledged to working with you to fashion a renewed commitment to the
National Marine Sanctuary Program.

Thank you for considering our views.
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ATTACHMENT 1
21. OCEAN CONSERVATION ATTACHMENT 1

The Brund:tiand Commission's repnrt highlights the serious threats which
confront marine areas around the worid. However, conservation efforts for the
marine environment have lagged far benhind those for the terrestrial
environment, and an integrated approach to the managenment of the marine
ecosystem is yet to be implemented. As a result, many marine areas now face
serious problems, including:

* Stress from pollution

* Degradation and depletion of resources, including species
* Conflicting uses of resources

* Damage and destruction of habitat

Even though by 1985 scme 69 nations had designated 430 marine protected areas,
lack of technical, human, and financial resources limit the effective
management of many of these protected areas. This seminar recognizes that
Marine Protected Areas represent but one component of a broader framework of
integrated marine ecosystem managemen: of renewable and non—renewab;e

resovrres, Fv ther, i "toa concept ooy, 2L the was lac

environment and represents one of the most hxghlv ertected categories of
protected areas.

The 4th World Wilderness Congress calls upon national governments
international agencies and the non-governmental community to:

1. Implement intejrated management strategies to achieve the objectives
of the World Conservation Strategy and in so doing to consider local
resource needs as well as national and international conservation and
development responsibilities in the protection of the marine environment.

2. Involve local people, non-governmental orgzanizations, related
industries and other interested parties in the development of thesc
strategies and in the implementation of various marine conservation
programmes,

The 4th World Wilderness Congress reccmmends to FAQ, IMO, IUCN, IWC, the North

Sea Ministers' Conference, UNEP, UNLSCO, other international organizations and
all nations:

1. Adoption of zhe following primary goal: "To provide for the
protection, restoration, wise use, understanding and enjovment of the
marine heritage of the world in perpetuity through the creation of a
global, representative svstem -of marine protected areas and through the
management of human activities that use or affect the marine env*ronment.
consistent with the ODJECLIVES of the World Conservation Strategy."

2. That as an integral component of marine conservation and management,
each nation seek cooperative action between the public and all levels of
government for development of a national system of marine protected
areas. The term marine protected area is defined as: "Any area of
intertidal or subtical terrain, together with its overlying waters and
associated flora, fauna, historical and cultural features, which has been
reserved bv-&eglslatlon 'to protect part or all of the enclosed
environment", Marine wilderness is defined, for the interim, as: "Wa'lne
areas where lit:le or no persistent evidence of human intrusion is
present or permitted, so that natural processes will take place
unaffected by human intervention".®
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2. That such a system should have the following objectives:

a. to protect and manage substantial examples of marine and
estuarine systems to ensure their long-term viability and to
maintain genetic diversity;

b. to protect depleted, threatened or endangered species and
populations and in particular to preserve habitats considered
critical for the survival of such species;

c. to protect and manage areas of significance to the life-cycles of
economically important species;

d. to prevent outside activities from detrimentally affecting the
Marine Protected Areas; .

e. to provide for the continued welfare of people affected by the
creation of marine protected areas; to preserve, protect, and manage
natural aesthetic values of marine and estuarine areas, and
historical and cultural sites for present and future generations;
f. to facilitate the interpretation of marine and estuarine systems
for the purposes of conservation, education, and tourism;

g. to accommodate within appropriate management regimes a broad
spectrum of human activities compatible with the primary goal in
marine and estuarine settings;

. tu piovide [ou research and training, and tor monitoring the
environmental effects of human activities, including the direct and
indirert effeczts of “evelopment and adjo~ent land-use piactices.

4, That the development by a nation of such a system will be aided by:
a. agreement on a marine and estuarine classification system,
including identified bio-geographic areas;

b. review of existing protected areas, to establish the level of
representation of classification categories within those areas;

and will require:

is determination of existing and planned levels of use of the
marine and estvarine environment and the likely effects of
those uses;

ii. delineatlion of potential arca. cousistent with the objectives
listed above and determination of priorities for establishment
and management;

iii. development and implementation of extensive community education
programmes aimed at specific groups, to stimulate the necessary
community support and awareness and to achieve substantial
self-regulation; and

iv., allocation of suificient resources for the development and
implementation of management plans, for regulatory statutory
review processes, interpretation, education, training,
volunteer programmes, research, monitoring, surveillance and
enforcement programmes.

* It is understood that participants in the seminar will attempt to move
toward a single definition of Wilderness applicable to the biosphere,
keeping in mind the definition of terrestrial wilderness adopted in
Resolution 33.

Sponsor:

Ocean Wilderness Seminar

Follow-up: on next page. : i N
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Follow-up:

Dr. Nancy Foster, Chairperson and Director
Office of Protected Resources, NOAA

1825 Connecticutt Ave, #805

Washington, D.C., USA 20035

Dr. Kenton Miller, Director General, IUCN
Avenue du Mont-Blanc, CH-1196 Gland
Switzerland

Harold Eidsvik, Environment Canada

Commission on National Parks and Protected Areas
135 Dorothea Drive

Ottawa, Ontario K1V 7C6, Canada

Doug Yurick, Environment Canada, Parks
R.R. #2
Woodlawn, Ontario KOA 3MO, Canada

Graeme Kelleher, Vice Chairperson, Marine, CNPPA/IUCN
Great Barrier Reef Marine Park, GPO Box 791
Canberra, Act 2601, Australia

Susan Gubbay, Marine Conservation Society, U.K.
4 Bloucester Road, Ross-On-Wye
Herefordshire HR9 5BU, United Kingdom

Richard Kenchington, COE & CEP/IUCN
Great Barrier Reef Marine Park, P.0. Box 1379
Townsville, Queensland 4801, Australia

Michele Lemay, Office of Protected Resources, NOAA
21 Mount Vernon Avenue, Alexandria, Virginia, USA 22301

Michael Weber, Center for Environmental Education
618 D Street, SE, Washington, D.C., USA 20003

Maxine McCloskey, Whale Center, Sierra Club
5101 Westbard Avenue, Bethesda, Maryland, USA 20816

Werkgroep Nordzee
Amsterdam, The Netherlands

Kim Looi Ch'ng, Department of Fisheries, Malaysia
Wisma Tani, Jalan Mahameru
Kuala Lumpur, Federal Territory, 50628, Malaysia

Clifton Curtis, Preside:t, The Oceanic Society
Center for Law and Social Policy
1751 N Street, NW, Washington, D.C. USA 20036
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ATTACHMENT 2
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HONTEREY BAY STUDY AREA

APPENDIX 1. SITE IDENTIFICATION CRITERIA

Marine sanctuaries are designated on the bacsis
specific site identification criteria, developed by D
W.H. Adey, R.M. Darnell, and G.C. Ray for the Natior

1al
Marine Sanctuaries Program (Tarnas et al., 1987):
I. Natural Resource Values
A. Regional Representation: North Temperate and
Boreal-Austral Temperate North Pacific region:

medium.
B. Subregional Representation: Oregonian: medium
C. Community Representation: wide variety of communities
unique submarine canyon community: high
. nearshore subli.toral comrunity: medium
extremely diverse rocky intertidal community: high
sandy beach intertidal community: medium
CALSUSLAVE aBlpy ood L S ) PRS- P S OPN
D BlclOGlCEl Productivity
~Arynn cre-tes important nearshore upwelling site
canyon-feeding birds and mammals indicate productivty
kelp bed productivity extremely high
*ocky intertidal productivity high
E. E otic Character/Species Representation
1. rndangered/;‘vea‘.eﬂed species

a) sea otter

b) gray whale

c) blue wheale

d) fin whale

e) Pacific right whale

f) humpback whale

g) sperm whrle

h) brown pelican

i) California least tern

j) ashy storm petrel

k) peregrine falcon
2. unique species associations & biological assemblages

a) kelp, sea urchin, abalone, & sea otters

b) canyon: unique array of meso-é& bathypelagic fish
F. Species Maintenance

U.waH

-bh)l\) .

1. contains majority of sea otter range

2. site-specific feeding area for individual blue whales

3. critical breeding habitat for northern elephant seals
on Ano Nuevo

4. contains numerous seabird breeding colonies

5. important brown pelican summering area

6. feeding area for entire ashy storm petrel population

7. important site for rare, endemic Callf least tern

G. Ecosystem Structure/Habitat Features
1. Monterey submarine canyon (Sogquel & Carmel canyons)
2. one of few major bays on Pacific coast: sandy beach
habitat
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3. rocky substrate for intertidal invertebrates
4. upwelling region supports productive food chain

II. Human-Use Values
A. Fishery Resources of Recreational Importance

1. large rockfish populations support skiff & partyboats
2. important site for sport salmon fishery
3. halibut fishery
4. shark fishery

. Fishery Resources of Commercial Importance

1. salmon troll fishery
2. squid roundhaul fishery
3. rockfish trawl fishery
4. halibut, rockfish, and white croaker gillnet fishery
C. Ecological/Asthetic Resources

1 *ecognlzed for scenic beauty of Monterey Peninsula

_‘—:-C.—_‘ y BN “-. 3t re O“‘rcv-.--'-\ﬁv-: cc-‘- v~ec &

c~-~u~

B

mammals
3. important skin and SCUBA diving resources
D. Research Uppertunity: facilities ’‘at Monterey Bay
Aguarium, Hopkins Marine Station cof Stanford
University, Naval Post-Graduate School, Mcss
Landing Marine Laboratories of San Jose State
University, Long Marine laboratory of University of
Califernia at Santa Cruz
submarine canyon research
ecology research of kelp beds
rocky intertidal invertebrate research
sea otter behavior & ecclogy research
marine mammal & seabird behavior & ecology research
Es Irterare ive ODpOrtuﬂlty
1. Numerous facilities attracts millions of visitors an
could benefit from sanctuary displays (Monter
Bay Aguarium, Ano Nuevo Interpretive Cente
Elkhorn Slough Estuarine Reserve Interpretiv
Center, Calir. Dept. of Parks and Recreation’s
State Beaches
2. Scenic beauty attracts millions of tourists each year
3. area populations are projected to increase 40% in
next 20 years
4. easy access along California State Highway 1
F. Historical, Cultural, or Palecntological Importance
1. Costanoan Indian shell middens (10,000 yrs. old)

(ﬁhh)f\)v—‘

III. Potential Activity Impacts
A. 0il spill threats from proposed o0il and gas
exploration
B. 0il spill threats from o0il transshipment & other
tanker traffic
C. Dredging of harbors alters sediment distribution & and
dredge spoil cdumping may have negative impacts
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D. Sand mining may alter sand budget and increacse
shoreline erosion

E. Sewage disposal may affect environmental quality

F. Water quality threats from pesticide runoff, lead
levels in Monterey Harbor, & tributyl tin leaching
in boat harbors

G. Seabird & sea otter incidental mortality could be
problem from gill net fishery, but this is
currently under control due to prohibition within
15 fathom deep waters.

IV. Management Concerns

A. Relationship to Other Programs: numerous programs

exist, but the sanctuary could coordinate efforts
1. Anc Nuevo State Reserve

2. Elkhorn Estuarine Research Reserve
3. Tacl T Toove arli Ga.dens Fish Rofuge
4. Hopkins Marine Life Refuge
5. Point Lobos Ecological Reserve
6.
7.

California Sea Otter Game Refuge
16 Calif. Dept. of Parks State Beaches
B. Management of a Conservation Unit: Monterey Bay was
rejected in 1983 because of size (@ 440 sg.mi.),
but other sanctuaries are larger (Channel Islands:
1252 sg.mi. & Farralons/Pt.Reyes: 948 sg.mi.).
C. Accessibility (see "Interpretive Oppeortunities")
D. Surveillance and Enforcement: coordination wizh
existing monitoring agencies Coast Guard, Fish &
Game, Parks & Recreation) could share effort.
E. Economic Considerations
1. Management costs: NOAA estimated costs of $250,000 in
1983. The majority of effort could be
interpretive programs, shared with other
agencies and Monterey Bay Aquarjum. Research
activities could also be shared.
2. Economic loss due to restricted activities: lcss of
potential cil revenues.
3. Economic enhancement: protection of fishery
resources, increased attractiveness to tourism.
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Marzh 1, 1984

Di. John Byrne, Administrator
NOAA

Department of (ommerce
kashington, DC 20230

Dear Dr. Bvrne:

There appears to be a2 serious misunderstanding within NOAA on why
Monteray Bay was dropped from consideration for National Marine Sanctuary
Status.

An enciosed letter to the editor of the ionterey Feninsula Herald
from Paul M. Holff, Asst. Adm. NOAA, includes the following paragranh:

'We recently completed a final 1ist of the 29 prospective
sites for marine sanctuaries nationwide. This list is based upon an
in-depth review by teams of scientists and was accomplished with full
publi~ participation. \lhen we evaluated the final Tist, it was
clear that the long-stending proposal for a Monterev Bay site could
not remzin on @ par with @ number of the new sites in areas not yet
represented in the national system.'

1 was team leader for the group cf scientists wheo developed the list
of potential Marine Sanctuary sites for the M. E. Pacific region. In our
initial discussjons of potential sites, “Monterey Bay was under considera-
tion. Ve were told by the consultants working under contract witn NlkA,
that Monterey Bay was already under consideration and that we should not
consider it in our review.

it is incorrect then, for ¥r. Wolfi to irply that Monterey Day was
not included beceause of our scientific deliberations. Tnis was not tne
case. ke were not aliowed to consider Monterey Bay on its merits and thus
is was not compared in our process to the other sites selected.

There is no doubt in my mind that Monterey Bay has some unusu3l
features, including the submarine canyons that extend very close to thne
shore, that could have given this reqion a2 high ranking in cur deliberations.

I hope that this letter ic of some assistance as we continue the
process of selecting our laticnal Marine Sanctuaries.

Sincerely,
-~ 4.‘(;‘\\ )
; . P o LoD Ik

Peul Rudy .
N.E. Pacific Marine Sanctwrv Team Leader

)
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ATTACHMENT 9

DRAFT EVALUATION: WASHINGTON OUTER COASTAL MARINE SANCTUARY

Brerared hy

Fred Fellema=
Regearch Coordinator

Marine Sanctuaries
Center for Environmental Education

April 1988
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SITE IDENTIFICATION CRITERIA: COASTAL WASHINGTON

I. Natural Resnurce Values:

A. Reginnal Representation: Temperate North Parific

. Snhregiona eprecentationr: Trancitiona?
Suhregi 1 Rep +atd T itd b
- between Oregonian and Sitlkan subprovineces

C. Communi{ty Representation:
1. nearshore sublitteoral: abundant invertebhrate and
algal commurnities
2. rocky intertidal: among the most complew in US
3. Scattered sandy pocket beaches
4. Extensive Felp hed community

=]

Rinlngira! Preoductivity:
1. mm*rien*t rich waters from extensive estuarine
in€luerrea, avhavertic waters from Califnrnia

rven* . re2z+*al upwelling enhanred hy
pre=enre nf sthmarine ~anyan=,

2 warlkly roastal hahitar a=d offehnre jcland
purorzitre intertida) Frommnities

2 Felp hed ~ammunities are highly produrtive

9

)
)
.
*J
"3
3
1
+

F Bim¢ir Charactey '‘Speriera Reprecentatin-:
1. Diversiey:

2) €1 =peries nf algae

W' 10N apecies € irnyertehrates
S 50 G%Priﬁe n¢ rapmercially important finfiak
27 spneriez n€ rommercially important shell€izh
¥ £7 speries Nn¢ marine hiwvda nrrnr
} 11 z2reriss nf marine hirds hreed
20 ?%pfipc nf marine mammals include-

? =peries nf atters

D LD

0

5 speries nf pinnipeds
- 272 speries nf cetaceans
?  FEndangevrd /Theestened Speries:
a} American peregrine €alron
h! fali€arnia hrown pelican
c) hald eagle
A) sea ntter

e) Pacific right whale

£} humpharlk whale

g) sperm whale

b) gray whale

i) »lue whale

j) fin whale

¥) sei whale

1) harbor porpoise (state threatened)
m) green sea turtle

n) leatherhark sea turtle

a) Kelp, sea nrchin, abalome, and sea nt+e-
h) rorplex asseciations within intertidal communities

2. !'niqnue species assoriations
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F. Species Maintenance:
1. inclndes entire range of remnant sea otter population
2. coastal habitat and offshore rocks support 50
percent of Sta*e's breeding sea birds
- 10 breeding peregrine faleons
- A6 hreeding bald eagles
2. migratory corridor and feeding grounds for cetaceans

G. Ecosystem Structure’/Habitat Features:

1. high wave energy conastal site with roclty outerops

2. narrow continental shelf incised by various
submarine canyons.

2. rcoastal upwelling enhanred hy submarine ecanyons

4. estuarine inputs from Columbia River, Willipa Bay,
Cray's Harbhor, and Puget Sound.

5. sandy pocket beaches

£, ewtencive lFelp beds

Huywan flee Value=:

A. Fizhery Reaources of Rerreatinnal Importance:
! eRlren
2 +trAnt

ol ihne

rorckfish

Faany

Arnreneaa ~vah

-
Ale 11 Eiak

D 4D nd o

<A rrhina

-1 Fiagkpyr Resri »~o= ~€ MPAammpwrizg) awA Naf‘v’p T-.-:\na_oa-‘rp.
s | it 1 oy 2 s : gl < 2] . LOE ! ?

‘a

=almA~

Y3lihne

crnvnAd€iah (hale, pnllnck!
rockficsh

%
2

a

B akaris
f. dnngereaz rrah=
5

=ea urchins

F. Bralngiral 'Aestheticr Reconrres:
1. Nlympir Natijona! Park wenowred for scernir wilderness
2. rature cruizes for whales arnd hirds
2. Aiyer=e intertidal communities

N. Researrh Opportunities - Long term field studies condurcted
1. University nf Washington
- 25 years of intertidal research on Tatonsh Island
- 20 years of rcnastal oreanography
- recently initiated sea otter prey study
- intertida’ ratalogne of Neah PRay
2. DNepartment nf Wildlife
- over ten yeAars nf marine mammal sunrueye
- over ten years of marine bird surveys
- emvaral wveawras nf zpa otter resparch
- impart m€ Navy bombirg practise on wildlife at
€pa Tinn Rnrlka,

hy-
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2. Department of Fisheries
- triennial bottom trawl survey since 1977
- aport and commercial catch data
4. United States Fish and Wildlife Service
- annual aerial surveys of Wildlife Refuges
5. Olympic National Park

- Inventory and Monitoring Program

- human impact studies on intertidal community

- 14 rivers originate in the Park enabling s*ndies
of estuarine inputs to be conducted.

6. National Ocean Service (NOAA)

- National Status and Trends Program samples
mnssels at Cape Flattery for chemical
contaminants since 1984 to provide a
comparative index of the pollution levels at
coastal! sites around the country.

7. Casradia Research Collective -

- marine mammal svrveys in Neah Bay and Strait of
Tian de Fuca.

- ~omparative stndy of regional Aifferences in
prl1lntion ratine found in the hlubber of harhor
parpoise stranded along the Pacific rcoast.

F. Tntevnret e nppn‘wﬁ-\‘—i?y;

1 Nlyrnie National Park at+tracrts 3.5 millinn visiters
arnnally Rangere are stationed along the coast for
interpretive and enfarcement purposes.

2 Relatively acres=eible by highway with extensive
harlkpacking *+rails,

2. Priatine eetting witk low demands on developmen*
A*her than n€fshore nil ard gas exploration.

T Hiz*nviral, Cultnral, n» Paleontological Importance:
1. There are founr primary archenlogical sites along
the rcmaz+ and all are within the stndy area The
hnllk of the information on Prehistoric Northwest
Cnazt rnlture comes from the Ozette =ite at Cape
Alava an the Malah Reservation,
The cnastal region i3 renowned for its historir
shipwrecks dating back to 1R75.

N

.Pntential Activity Impacts:

A. Naval hombing practise on the offshore islands has heen
demonstrated to canse disturbance of sea bird and mammal
communities. These practises are likely to increase if
the Naval fleet moves into Everett Harbor.

B. Coast cuard and private aircraft can also cause
Aisturbance of wildlife in the National Wildlife Refuge.

~ rurrert lpuerla nf fishing effort do not appear to have
sigrificant impacts on the marine community, but any
im*trndirtinn 0f new gear types or evpanded effort will
reqiuire careful review,



139

Nffshnre exploration for nil, gas and mireral deap~sit=
hAas potentially damaging effects on retacean
ed

rigratory paths and spill 0il can have catastrophic
impacts on sea bird colmnies and intertidal commuinities

1. lease sale #122 has the lowest probahilty of
prodncing economirally rerrievabhle hydrocarbons
(.2} and is rated by MMS to be among the *op sites
in the entire Pacific NCS in binlogical productivi*-
and environmental sensitivity.

2. the governors of Washington and Oregon have €iled a
lawsuit against the Secretary of the Interior for
condurting an inadequate EIS and recommends that all
tracts north of 47 degrees rorth he deferred from
leasing.

2. *he deferral recommended by governor Bonth Gardner
inclvdes 2ll waters within the propnsed sanctuary.

TV MAaragement Conrerns:

A

D’ .

Palatimrmakis ¢n Nthery Prngrams:

1 Qnrﬁ?n;ry decign:?iﬁ; provides jmpn*fah? nAr -
ragulatery herefit=z by roordinating existing
»psear~h arAd manacement programs.

- *he rff=hnare izl13nds were set aside a3 A
pre=erve in 1907, designated a Natimonal
WilAlife Re€rge in 1947 estahlisked az A
wildpvness area ir 1070, and were recently
inearporated within Nlvyrris National Parl.

The Natinral Parl Servire ard Fish and WilAlife
Service aAre the twn rrimary agencies
repaponeikle frr their management. HYnwever,
meither agenry Aaka jurizdictinn cuver +he waters
surrannding the islands RPecear~k procrams
shonld he conrdirated wit> thege agen~ies anrd
thoze nrarizatior mentinred in gertinm= ITH
Research Npprartnnisy  *n ~romote the

ramp=erhersive managemrart nf +he=e resnnrres
8, : re reCe

Managemen* ~f 2 Tonceryvatinan Init.
1. The stvdy area is includes all of the signi€irar+
nffchore reocks nsed by breeding seabirds in
Washington State. These islands are protected as
Natirnal Wildlife Refnges, Wilderness areas, and are
contained within Natimnal Park Boundaries, hut there
iz enrrently no proterction afforded the surronnding
waters, whirh are vnder federal and state
inrisdiction.
The propnsed sanctuary houndaries provide a three
mile buffer zone around the offshore islands tn
redure impacts from offshore drilling activities
withoun* nnduly increasing the size né the preoterted
Aarea (450 =quare miles). The Channel Tslards
Management Planp recommends 2 siwv mile hnffer tn
protect invertebrates from pntential oil spills,

$8 ]

87-936 0 - 88 - 6
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~lympic Natinonal Park extends along mnst nf the
rnast of the stndy area and has 14 rivers
origirnating within its boundaries that eventually
erpty Intn the s¢udy area. The opportunity tn
cooperate with the Park's prongrams significantly
extends the srope nf the sanctrary's research and
management abilities,

Arcecssibility:

1
2.

remote, bhut easily arcessed by highway 101 or 112
reginn well ¥nown for wilderness by visitors to
ODlympic National Park

boat harbors lncated a* Neak Ray ard La Push

Surwveillance and Enforrement:

) e

Trmw

Dependent nn the type of regnlations tn bhe enforced.
Cfarrdinatinn with the agencies condurting aerial
sreuwevae wanld provide a rost effertive means n€
=mreeillance. The agenries involved ir +he program
in~Yv4p +hn fra=+ fuavA, *he "S Fiek ard Wildliée
Cerviras, the Wazhingtn~ Department n€ Wildlife, anA
+the Na+jmna) DParl Ceoruirce,

nmir CAansiderations:

Mar=gement Cnsts- thiz =ite wnirld probhably regrire
ne Tore +than the average €260 N00 reeded tn marage A3
sAnctnary heran=e nf *he nppﬁr‘wni?qu t0 rooperate
with exiesing mangement and ednratio~ prrora=ms
Frannami~ T'nss Mne ¢+a Roeatrricted Artivities: wnuld ke
limited ¢to a =2mAll por+tinn of the meager nid
recemiee predi~+e’d to he generated frar lease #7127
Pranamic Fnhancement: potentially sigrifirant
im~reazses - incame *n the State from protected
fizhery rezourres and tnurism Aacsnciated with spare

fimbhin~y AnA nativwp vipwinm a* n‘yppap Natimma' Pawl
2 nag X 1A 1 e k< \ =
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ATTACHMENT 10

DRAFT EVALUATION: NORTHERN PUGET SOUND MARINE SANCTUARY

f‘—.rar.-‘ hy
Caas Callamnn
Recanr~kh fAanrdirmarn=-

Marime Sancturies
fanrer for Favirammental Fdurarion

Apri) 08P
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SITE IDENTIFICATION CRITERIA: NORTHERN PUGET SOUND

NAari'=~2Y Recn rre Val,es-

2 Re~<~=aY Ran-~ecentation: Temperate Narth Pac<fi~
P S hregionAal Representation: Tranesedaonal

L d
- berweer Nregnmniar and Sitkar eubprovinces

f. Community Representation: High due to diverce habitars
Food Web Structure - afrer Simenstacd e+ 21 1970
* Neritic - eignificant ceasonal variations in

productivity, embayments critical for spawning
habitar: marine birds and mammals are predominant
terriary predators

Ro~ky Sublittoral - high productivity associated
with kelp bedes, combination of rmrerditic and
syhir+roral food webs.

2 RA~ky | i=¢rmral - macrnalgae nradurtinn affarrer by
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2 M ~/Ep  ~mnc= Se AamcAarimeiAn ek em ey m
n—;4vﬁ:mn—" rrre*<* *@ax +ka m~e*s ~~mrlaw anr
k‘g“‘y rAn~e~*@r hahiras $in Q*Udy ares The ame
cperies are present as in the <and/ee’grass, kur <n
greater ahundances The increase in numbe- of
“enthir fead<ng shorehirds fe par+s<i~lardly ncrakle

N Pinlarsiral Praductivity- Highk
1 Thies area s highly nproduc~ive hecaiyse st-ong +da’
currents ranced hy the ma-row glacinlly carved
ct~aitre betweer the ielarde, mixes *-e ahi.ndant
estiia~ine nut-jents throighk +the wate~ ~nl:imn
o ke varded rmactral hahi*are, ne Aecr-<ha~ ahnve,
~mmiRE m@eA m~ree arnAd =¥ se £mr cAme ~f *ho m-me*
;amp’n: irrareidaY AAarmiimdirfas fa +thg lIrdiead Censpc
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The existence of nver 3,000 resxident harhor seale,
21 racidenr killer whales, as well aes vardous
gsmacsnnally mrcyrring marine mammale & indicacive of
A highly productive ecosystam,

Rimn*dr- Chararrer/Sneciee Repressentatin-~.

~

Niveresity-
a) 200 eperies of algae
b) 705 epecifes of Ynvertebrates
c) 75 species of fishes
d) 116 species of marine and shore bhirds
e) 15 epecies of marine mammals {nclude:
- 1 species of otter
- 4 epecies 0f pinnipeds
- 10 specifes of cetaceans
Fndangered/Threatened Species:
a) Amer<ican peregrine falcon
kY bald aagle
=} gray whale
AN himabkasl wk-Te
=': ‘---‘.‘-\!—P o Vi gm {:‘N‘n ‘L'ﬂ.‘.*nnnf‘}
mdm~ 8 Croam<“os Bge~~Yarianc
a2) ramrlew deca=rSioal dnyartabrare aesaciarinng
Y LN V'g- whkale Aredsedme Arn exTmar AnAd pimmsnede

~\ =2ipem ~esame VSud,a Sk an astiaring habhditas

Crear~rd@s Masn*sa-~nre

H‘:“ﬂ:' g $ &y ~% are<ym RalA nrgg"@ necste 9n
FAntiramie Hnfepd Crores The=e ~ra KO necste <~ +ha
esirld; ~m@n  hys ske wimrer aAnnilacdiman avwraade 26N
eagles

Bemmprudrnenly waYE mf ez AmmiaY miim ~f BB V) San
Coanzgr RIiysr e="m~~ .ce **=a e'wﬁ; m~—er 4~—<n: -
mmiedanl abkszes ~f sheda Vifa miaemmy

Ane ~¢ ehg m='me bhakdtnse €nm marmdng kimde ~e $he
Narsé&ipm ”—-:*-ﬁ‘ Mermebh Amardi~sy Tha yarsad kpkhdeanre
ArayTde arndedanl wimta=dn~ a~rd kroad<~s aArens fr-
bimmz af tbhp DempdéEsa ="\‘l'uﬂ.\,,'

Throee recide~+r ~ndz ~f L3IV 0~ whalag, *ns=114n- ©°
dndiydidiinte, mrva hasn Aamomartard *~ 'pcu1a—’y
1#3732g kg pryiranmant *~ faard and h-eer

22 dndividiiatly identified minke whales have been
dorumentad tn res~:= withimn the study sinca 1977,

Frreyatam Strriuctire/ Habitar Faatures:

1

Niversity sunnorted hy a variety of sheVterad,
inehore hakitats while retaining proximity to the
orean

Fertuarine “mnpurs, predomimantly from the Fraser
River, are mixed through the warter cclumn by strong
tidaY mixdag and hydraulic upwelling.

K-‘r AnA =o~ g-ass ~ARmmiim S ed e prﬁvida rn‘wca Aand

crawndns hahitar far rommercsally Smporeans fiabtac
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problems rhat comfront ther
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— has ronr=ihitad +~ the longesr fimld etudy nf
minke whales
mAada+raine A +n)1Y Frame hntline ¢~ recedva raeporrs
~E e{g'-‘-'-ﬂce Arnd e’-.-s-u“‘fnc: o0f AY) marsne mammal
eperies f-~am rthe puhlsir year round
mAadsrtmadine = vieAaY amd amAuerdi~ AhearvarsiAr
e rarimn fa rha | Smakd N~ 4-‘:\.,;,,_—,'_‘_’ at Whale
War~bk Cenere Tarlk
- ~arcan*tly dnitiated studies on river otters and
marine hirds
4 Crascadis Research Tollecr<ve
- long tarm stuydias of harbor seAal ahundance
throughour ¢he state
- analysis n€ cherical ecoantaminante found in the
“luhber o€ e+rranded ma~ine mammale as an
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PrAsa~r<ia? Breiviry Vmcaﬁtg;
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The dslanmde a-e very 2accessinle o yisdtors, wha enma by
farry, p=fvate hnat, K6 and plare *~ <ighs cee, kird watehk,
whale warrik, =ail, Lkyak and ecub= Aive The ctidy a-ea <«
sk fars +a rhe g—nbiﬂ: Aemarde ~€¥ rhe gu—wgynﬁ€ns
sepulation centers of Victn~ia and Vancouver, Tanada anAd
Seattle arnd Rellingham, Waehimgtnn Washington has the
highest boat per capita of ary stare. This accessibildiry.
affords excellent educatiornal opporturities, but alsc
noses enme cerious management concerns, In-luding:
1 +ha dietirbance of hird cnlonies and =seal rooke-des
by boaters wha approack the Nationa! Wildlife
Refupoee too clneely
: the northwest -—egion of cha national marine mammal
erranding netwnrk hac idarri€iard that the removal ¢
hark~r eea’ pups from thedr rockery by a well
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Tha ctudy a~an fe Jorated along the primary routes used
by 04Y +ankers to refinerfes in Vanrouver, 8mnaror+aec,
”hn——y Prdime and Dwgn' Shp=d Thne +*hreas nf -~
~arastrephic AdY epdl1) {r the study Are~ has premrted
nomasAie pikYirasrignae and 19:4=‘n"vu mens ~@e mvea~ *ho
yw~ars However, +he prohlem =tiY) persiers-

' Durding 19RP7 there were €2 R47 vessel mhvements
through the study area, excluding ferr‘es, reported
on the Seattle Vessel Traffic Systenm There were
7.422 tanker movements and 28,579 ~ug with tow

mrvements which acrounted for 2 P percent and 844 f
percent respective’y of the year's traffic.

Nimirg *he past two monthe there were *wr sa@rijous
037 ep¥1le, one that ‘-vclved = tug with a barge
wh=k e nlk releacing 70,000 gallon& of hunker crude
and ~re thar “rynlyad a ranker which had a valve
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setarec thar penpnle meed A o--:s'l‘lg«jfiqg pearmit -~
~amnve hinlngiral materiale fram rhis nat:-ad
Tahmrasary, for purposes nther skar parsnan3’
~rnemprSon

S YA 10970, War-~er Magrisi-r ‘mt-oduced a hi1Y1 (32
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ATTACHMENT 11
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PRESIDENTE DE LA REPUBLICA DOMINICANA

NUMERO: 319

CONSIDERANDO que ¢s deber de! Estado Dominicano conservar, proteger y administrar los recursos
renovables de la nacion para ¢l uso y beneficio de !a presente y futuras generaciones;

CONSIDERANDO que ¢l Banco de la Plata, el cual sc encuenta en la Zona Economica Exclusiva de
la Repiblica Dominicana, es un hibitat Unico y critico para las poblaciones de las ballenas jorobadas
Magaptera novacanglicae durante su periodo de reproduccion y cria (diciembre-abril de cada afo);

CONSIDERANDO ciuc esta especie estd en peligro de extincion y merece protegerse durante esta ctapa
vulnerable de su ciclo biolagico; i -

CONSIDERANDO que las ballenas jorobadas, asi’ como los demds mamiferos marinos (delfines, focas
y otras bailenas, etc.) que se encuentran en nuestras costas forman parte de nuestro patrimonio natural;

VISTA la Ley de Pesca No. 5914 del 22 de mayo de 1962 que permite la creacion de dreas marinas
para la pioteccion de la fauna marina:

VISTA la Ley No. 186 del 16 de septiembre de 1967, y 1977, que establece la mar territorial, el suelo
y subsucelo submarinos, zona economica y exclusiva y el espacio aéreo comprendido sobre ellos;

VISTA la Resolucion No. 654 del 12 de octubre de 1940, aprobatorio de la Convencion para la Pro-
teccion de la Flora, de la Fauna v de las Bellezas Escénicas Naturales de los Paises de América.

En cjercicio de las atribuciones que me confiere el articulo 55 de la Constitucion de la Republica,
dicto ei siguiente.

DECRETO:

Articulo 1. —Se crea un santuario de mamiferos marinos el cual s denominard Santuario de Bellenas
Jorobadas del Banco de la Plata, definido con los criterios aceptados internacionalmente; sin embargo, ¢n
nmgun caso se restringisa la pesca de las embarcaciones nacionales dentro del irea del Sanwario mis
adelante descnro.

Articulo 2. —Este Santuario estard situado en el Banco de la Plata en la Costa Norte de la Republica
Dominicana, 2 unos 140 kms. de Puerto Plata, y sus limites se encuentran en el cuadrante geogrifico
200 12' 20" Laurud Norte, 69° 21' 70" Longirud Oeste. El Santuario incluye las aguas del fondo del
Océano v ¢l tspacio dentro de los limites anteriormente mencionados, con una extension aproximada de
3,740 kms.2

Articulo 3.--Dentro del drea del Santuario queda prohibida:
a) La matanza, captura o lesion de todos los mamiferos marinos;

b) La descarga o depositos de materiales contaminantes explosivos o eléctricos, asi como su uso para
la pesca.

Articulo 4.—El dragado, perforacion y otra forma de alteracion del fondo del mar, o construccion
de alguna estructura diferente a las auxiliares de navegacion, estan prohibidas sin el permiso correspondien-
te de la Comision Rector creada por el presente Decreto.

Articulo 5.—Se crea una Comisién Rectora del Santuario formada por sendos representantes de la
Direccion Nacional de Parques, del Departamento de Recursos Pesqueros de la Secretaria de Estado de Agri-
cultura, de la Fundacion Duminicana Pro-Investigacion y Conservacién de los Recursos Marinos, Inc.,
del Centro de Invesigaciones de Biologia Marina, del Museo Nacional de Historia Natural, de la Marina de
Guerra y por el Gobernander de Prerto Plata.

Articulo 6.~Las Secretarias de Eirado de las Fuerzas Armadas y de Agricultura quedan encargadas de
la ejecucion del presente Decreto.

DADO en Santo Domingo de Guzmin, Distrito Nacional, Capital de la Repiblica Dominicana, a los
catorce (14) dias del mes de octubre del aio mil novecientos ochenta y seis, ano 143° de la Independencia
y 1240 de la Restauracion.

JOAQUIN BALAGUER
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“NATIONAL MARINE SANCTUARIES: A LOCAL PFRSPECTIVE"
STATEMENT BY MARK J. PALMER, EXECUTIVE DIRECTOR, WHALE CENTER

House Merchant Marine and Fisheries Committee; Oceanography Subcommittee
Tuesday, April 19, 1988

Mr. Chairman and Members of the Committee:

I am Mark J. Palmer; I am Executive Director of the Whale Center in
Oakland, California. The Whale Center is a nonprofit conservation and
education organization working to save whales, marine mammals, and their
ocean habitat. I would like to thank the Committee for this opoortunity
to discuss the National Marine Sanctuary Program, some of its strengths
and weaknesses, from our local perspective on the Pacific Coast.

Marine Sanctuaries: A Local Look

The Whale Center has been very active in promoting the establishment
of Marine Sanctuaries and marine protected areas throughout the world. The
Whale Center worked for the establishment of the Gulf of the Farallones
and Channel Islands National Marine Sanctuaries along the California coast.
We continue to work closely with the staff of the Gulf of the Farallones NMS
in our own backyard -- indeed, the Whale Center runs whalewatching and nature
study cruises in or adjacent to the Sanctuary practically year-round, We
have direct ongoing contact with the beauty and abundant life of this magnificent
seascape, just north of the Golden Gate.

To give you a look at the area and the wildlife found there, I have
brought a copy of our poster, developed as a joint project with the Gulf
of the Farallones NMS office and the Whale Center. This poster depicts
the boundaries and the depth isobaths of the Sanctuary itself, surrounded
by paintings by Larryv Foster and Pieter Folkens of the marine mammals found
commonly in this sanctuary, The abundance of whales, dolphins, and seals
in the Gulf is quite striking.

Sanctuary status in the Gulf of the Farallones has brought protection
to the whole range of resources found in the Gulf. No o0il and gas drilling
activities or laying of pipelines and similar disturbance of the bottom can
be conducted within Sanctuary boundaries. The Sanctuary provides some 1imited
additional manpower to law enforcement agencies like the California Department
of Fish & Game and the National Marine Fisheries Service. Public use and
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enjoyment of these protected waters is enhanced by Sanctuary educational
materials, such as our poster, wildlife checklists, othar publications,
and interpretive signs onshore. Research efforts funded by the Sanctuary
have developed new insights into resource issues, such as seasonal use of
the Sanctuary waters by humpback whales, status of the harbor porpoise
population, and the status of invertebrate communities. I h.se examoles
of some publications and research reports from the Gulf of the Farallones
NMS that T would like to submit for the record.

The Sanctuary program is a national program for the exploration,
enjoyment, and protection of outstanding marine ecosystems.

Two Sanctuary Proposals: Cordell Bank and Monterey Bay

Two new areas along the California coast have been prooosed as
National Marine Sanctuaries. I would like to describe both of them for
you and to use them as examples of some of the oroblems we have encountered
with the Sanctuary Program.

Cordell Bank, just to the north of the Gulf of the Farallones, is a
spectacular undersea mountain, climbing from the ocean sheli to within a
few hundred feet of the ocean surface. These spectacular pinnacles of
undersea geography and living "qgardens" are a unique natural communitv,
documented by extensive diving exoeditions. The Cordell Bank also provides
a spectacular. feeding area for marine mammals and marine birds. We believe
Cordell Bank deserves national recognition and the fullest protection
possible.

But the process for designating Cordell Bank as a National Marine
Sanctuary has been long and drawn sut. First proposed for sanctuary status
in 1981 by Dr. Robert Schmieder, we have only seen a draft Environmental
Impact Statement this past fall. The process is far too slow.

Furthermore, we have raised concerns about the National Oceanic and
Atmospheric Administration's preferred alternative in that draft EIS. I
noted Cordell Bank is north of the Gulf of the Farallones NMS -- it seems
logical to us to make the Cordell Bank boundary contiguous with the
existing Sanctuary, to provide good overlap for management purooses and
consistency of regulations. Instead, NOAA's preferred alternative in the
DEIS proposed to isolate the Cordell Bank Sanctuary as a round boundary 3
miles out from the 50 fathom isobath around the pinnacles. (See attached
map; Proposed Boundary #2 is the preferred alternative). The final boundarv
determination has yet to be made.

A more serious concern is with the failure of NNAA to propose adequate
protection from 0i1 and gas activities. The DEIS simply states that a small
portion of the Sanctuary (again, within the 91 meter (49.76 fathom) isobath)
is deferred from leasing under the Denartment of the Interior's 5 Year NCS
Plan. e feel that oil and gas development activities should be excluded
from Cordell Bank, just as such activities are excluded from the existing
California sanctuariec, Gulf of the Farallones and Channel Islands NMS.

Turning to Monterey Bay, this Bay contains a vast undersea canyon, larger
by far than the Grand Canyon, so clcse inshore that ﬁou need travel only a
few hundred yards to begin a marvelous decent into the ocean depths. Marine
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mammals and bLirds are also abundant, with a variety of fish life that supports
outstanding commercial and sport harvests. Monterey Bay deserves to be
recognized as a part of our national heritage.

Unfortunately, althouah an active candidate site for a few years, Monterey
Bay was dropped by NOAA as a potential Sanctuary site in 1983. Repeated
attempts have been made to have NOPAA re-consider Monterey Bay since then, without
success.

Congressional Designations and Funding

1 have pointed out several problems here with the designation process --
an overly long and tedious designation process, rejection of potential candidate
sites for designation and an unwillingness to reconsider the site, inadequate
orotection measures oroposed for the sites. All of these problems are related
to the inadequacies and lack of fundina of the entire National Marine Sanctuary
Program.

Ye propose that Congress take into consideration two solutions:

The first is that Congress desiqgnate, through legislation, National
Marine Sanctuaries, just as Congress establishes National Parks and
Wilderness Areas onshore. Nati. -al Marine Sanctuaries are a national heritage
for the public. In addition to helping speed up the desianation process and
ensuring adequate protections for these significant marine ecosystems, we feel
that Congressional designation of sanctuaries would bring more recognition
and national attention to the whole Sanctuary Program. Furthermore, Congress
will, perhaps, take more of a proprietary role in seeking adequate funding
for sanctuaries if they play a major role in establishing them.

We strongly urge you to consider designating sanctuaries through
Congress, and we recommend you start with Cordell Bank and Monterey Bay.

Secondly, adequate funding for the entire National Marine Sanctuary
Program is imperative. Funding to speed up the designation process. Funding
for management of existing sanctuaries and sanctuaries yet to come. Fundina
for research and educational programs.

Let me close by inviting members of the Committee to come to California
and join the 'lhale Center on a whalewatching expedition to the Gulf of the
Farallones, Cordell Bank, and/or Monterey Bay, to see for yourself, first
hand, the magnificent waters and wildlife of our coast!

Thank you again for this opportunity.

4 4 4 4 &
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STATEMENT OF JACK H. ARCHER
SENIOR RESEARCH FELLOW
MARINE POLICY AND OCEAN MANAGEMENT CENTER
WOODS HOLE OCEANOGRAPHIC INSTITUTION
BEFORE THE SUBCOMMITTEE ON OCEANOGRAPHY
AND THE SUBCOMMITTEE ON FISHERIES AND WILDLIFE
CONSERVATION AND THE ENVIRONMENT
CONCERNING
THE REAUTHORIZATION OF
THE MARINE SANCTUARIES ACT
TITLE III OF THE
MARINE PROTECTION, RESEARCH, AND SANCTUARIES ACT
APRIL 19, 1988

The views expressed in this testimony are solely those of the presenter and
do not necessarily reflect the views of the institution of affiliation.



00

157

Thank you, Chairman Lowry and members of the Subcommittee:

I will limit my remarks to a few basic points about the Marine Sanctuary
Program. But first, I have several general comments. Number one is that
the United States is now responsible for a very large part of the world
ocean. The U.S. Exclusive Economic Zone and the outer continental shelf
include more than six million square nautical miles of ocean space --
approximately one and a half times the total land mass of the United
States. Second, this vast ocean space contains living and nonliving
resources of immense value. Its esthetic, scenic and cultural values are
similarly valuable -- those that cannot be replaced must be considered
priceless. Third, although many of these ocean and coastal resources should
be developed and used, some of them are at considerable risk from such human
developaent and use activities and must be protected. Fourth, we have many
separate federal! laws to develop and preserve ocean and coastal resources --
oil and gas under the Outer Continental Shelf Lands Act, coastal resources
under the Coastal Zone Management Act, fish under the Fishery Conservation

2
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and Management Act, and marine mammals under the Marine Maama) Protection
Act. But only the Marine Sanctuaries Act allows us to manage resources in .,
discrete areas of the ocean as part of a natural ecosysten, to deal with an
assenbly of natural resources, and to treat them comprehensively. No other
federal law permits us to do this, although it is clear that ocean areas and
resources are interdependent and interrelated, and actions in one part of
the ocean and directed toward one class of resource may and often do
adversely affect other ocean areas, resources, and uses.

Finally, the National Marine Sanctuary Program -- small though it is and
with very limited funds -- protects and preserves important ocean and
coastal resources. I thipk that the record of the Program supports this
conclusion, and the recent issue of Oceanus published by the Woods Hole
Oceanographic Institution and devoted to U.S. marine sanctuaries documents
this record in some detail. Perhaps we should look at the Marine
Sanctuaries Program as a kind of prototype -- an experiment to learn if we
can marage and preserve ocean resources in a responsible and effective
manner. Although I agree that the results have not been entirely positive --
the Program has made its share of mistakes and there has been neglect and a
lot of footdragging by the current Program managers -— nevertheless I think
that we have proven that the model works, and that now it is time to scale

up to a full program to preserve significant ocean resources and values.
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How Many Marine Sanctuaries Fhould There Be?

This is my first point. The Marine Sanctuaries Act does not ask, let
alone answer, this question, although there are a few guidelines. But it is
an important qQuestion. The policy the Congress prescribes in the Act is to
protect nationally significact ocean resources and values. Not all occean
areas and resources can be said to be "nationally significant."” Here is one
guideline or limitation respecting the size of the Marine Sanctuary
Pro. am. Further, ocean areas to be managed under the Act must be of a size
that permits comprehensive and coordinated management. Here is another |
limitation. There are many other important factors identified in the Act
that bear on this question. The point, however, is that neither the
drafters of this legislation, the current managers of the Program nor anyone
else knows at this time how many sanctuaries we should have to fulfill the
policy established by the Congress. But, whatever the actual number is, it
is certainly more than the seven existing sanctuaries, or ten, or perhaps
many more than the 30 or so potential sanctuaries identified by NOAA on its
site evaluation list.

I recommend that the Congress approach this question of the ultimate
size of the Marine Sanctuary Program by setting a series of interim goals.
Since 1975, NOAA has created seven sanctiarias, and is currently planning to
create three additional sites. 1In addition, there is a backlog of
approximately 30 sites meriting further study as potential sanctuaries. It

4



160

would be a reasonable policy for the Congress to require during the next
reauthorization period that NOAA must complete the designation of at least
two of the candidate sites that have been pending the longest -- Cordell
Banks offshore California (since 1983) and the Flower Garden Banks in the
northvestern Gulf of Nexico (since 1977) -- and move an a {itional five
potential sites through the designation process.

The sanctuary designation process is complicated. After NOAA has
studied a site and prepared a draft environmental impact statement, draft
management plan and proposed regulations, the agency must submit all these
documents to this Committee and the Senate Committee on Commerce, Science
and Transportation for a period of review (45 legislative days). Either
Committee or both may hold hearings and issue a report on the prcposed
designation that must be considered by NOAA. Thereafter, NOAA may complete
the designation, subject to a second Congressional review.period (45
legislative days) during which the Congress may disapprove the designation
by passing a joint resolution of disapproval.

I suggest that NOAA be required to submit documentation for five new
sites from the site evaluation list to these Committees for their initial
review during the next reauthorization period. This mandate will clearly
require that NOAA act diligently in carrying out its responsibilities under
the Act (which it has not done during recent years), but preserve its
authority (and the authority of Conyress) to take a final look at the

proposed sites before actual designation.
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The Congress may also want to indicate a priority among the potential
sites on the site evaluation list, or perhaps specify the areas in which
sanctuaries should be created. It would certainly be proper for the
Congress to do so, and the recent Program performance strongly suggests that
NOAA needs more specific guidance in managing marine sanctuaries.

This interim goal of designating five new sites and completing the
designation of two candidate sites would guide NOAA during the next four
years. At the end of this period, Congress may establish another set of
interim goals to guide Program development during the next reauthorization
period. In this manner, questions respecting the proper size and scope of
the Marine Sanctuary Program may be considered in terms of Program
experience, nev information concerning ocean resources requiring protection,
and a balancing of program costs and benefits. By adopting this approach,
Congress would create a predictable, rational, and steady process by vhich
NOAA could meet 1ts goal of protecting nationally significant marine

resources.

How Much Should Ve Spend on Marine Sanctuaries?

Considering the size of the ocean area in which sanctuaries may be
created (more than six million square nautical miles) and the array of
resources contained in this ocean space, it is difficult to conclude that we
have spent too many federal dollars to protect these resources. It is

6
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apparent that we spend vastly more to preserve terrestrial rather than ocean
resources and areas. The Marine Sanctuary Program's current appropriation
is less than $2.5 million. In comparison, the appropriation for the
National Park Service for this fiscal year is more than $700 miliion. The
Hational Park System contains 341 areas and 79.8 million acres; the Marine
Sanctuary Program is quite small -- seven sites comprising less than 2500
square nautical miles.

We also spend much more to develop ocean resources than we do to protect
them. For example, to manage commercial fisheries in the U.S. Exclusive
Econonic Zone and to enforce fishery management plans, the National Marine
Fishery Service spent more than $166 million in fiscal year 1987. 1In
addition, the Coast Guard spend $60 million in 1987 on EEZ fishery
enfor~ement activities.

I recommend that the Congress be guided in authorizing funding for
marine sanctuaries by the interim goals that it sets for the Marine
Sanctuary Program. For example, NOAA should be able to estimate and to
project the administrative costs of managing and designating sanctuaries
based upon its Program experience of many years. An interim goal of five
new sanctuaries over the next four years, plus completing the designation of
two candidate sites, would establish one major component of Program costs.

In addition, NOAA should be required to establish a Marine Sanctuary
Research Agenda which will enable it to fulfill the Act's research mandate
in each sanctuary during the reauthorization period. This Research Agenda
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would be the second major portion of Program costs. My experience with the
Marine Sanctuary Program leads me to believe that this information could be
provided within a reasonable time by Program staff, and that this data would
provide a rational basis on which to authorize funds for the Progras.
Certainly this procedure would be based upon Program goals and improve upon
the hit-or-miss method currently employed to decide hov much money to spend
on marine sanctuaries.

I also suggest that the Congress consider funding the Marine Sanctuary
Program from revenues generated by oil and gas development on the outer
continental shelf. I am aware of the opposition of the current
Administration to using oil and gas revenues for such purposes, but
notwithstanding this opposition, I think that there is an obvious nexus
betwveen earning revenues from exploiting ocean energy resources and
expending funds for preserving other ocean resources, some of which incur at
least a degree of risk from oil and gas development. OCS revenues received
by the federal government totalled more than $6.3 billion during fiscal year
1986. It does not seem unreasonable to dedicate a very small percentage of
these funds (perhaps no more than one-tenth of one percent of the total each
year) to pay the costs of the Marine Sanctuary Prograa.

It is also reasonable for (ongress to require that penalty payments for
violating sanctuary regulations and awards for damages to sanctuary
resources be dedicated for Marine Sanctuary Program purposes, primarily to
restore damaged resources cuch as the coral resources destroyed as a result
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of the Wellwood grounding in the Key Largo Sanctuary in 1984. The bill
introduced by Congressman Studds, H.R. 3640, as well as the bill introduced
by Congressman Lagomarsino, H.R. 3772, would accomplish this result. 1In
particular, Congressman Lagomarsino's proposal to create an Emergency
Response and Damage Assessment Fund from damage awards received by the

Program should be adopted.

Is the Sanctuary Designation Process Too Complicated?

The 1984 amendments greatly expanded the number of actors in the
sanctuary designation process, and required generally much wider
"consultation." Since 1984, the Program's record of managing and
designating new sanctuaries falls way below the level of reasonable
expectations. The delay in completing the designation of Cordell Banks and
the Flower Gardens is particularly disturbing. What accounts for this level
of performance? One possible source of delay and poor performance is the
complicated sanctuary designation process. But, I don't think that we can
conclude that this is the actual reason, because NOAA hasn't carried a
sanctuary designation through the entire process. However, it seers
reasonable to me that the Congress could impose an outside limit by which
NOAA must complete the designation process or explain to the public and to
Congress the reasons for any delay and the agency's plans and timetable to
complete a designation. I would suggest a limit of 18 montus or two years
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Act at level funding for an additional four years. Otherwise ve can expect

only more of the same.
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from the date a site is declared to be an active candidate for sanctuary
designation. If we had such a requirement today, Cordell Banks, the Flower
Gardens, and Norfolk Canyon would all now be marine sanctuaries.

There is another apparent "gap" in the designation process -- the
opportunity for indeterminate delay between the time Congress completes its
first legislative review of a proposed sanctuary and a subsequent decision
by NOAA to issue the notice of final sanctuary designation and environmental
impact statement. Cordell Banks has evidently fallen into this "gap,"
although I suspect that a little Congressional attention to the matter might
spur the agency on to issue the final notice. If this gap is indeed a
serious problem, then Congress could easily resolve it by requiring that
NOAA make up its mind to issue the final notice of sanctuary designation or
to withdraw the proposal within a date certain after Congress completes its
legislative review.

There may be other explanations for the lack of progress in protecting
nationally significant ocean resources under the Marine Sanctuaries Act.
Does NOAA require additional funds to carry out the policies established by
the Congress 16 years ago? Are more Program staff needed? Should NOAA's
ocean resource management and protection activities, including marine
sanctuaries, be more efficiently and effectively organized within the agency
to improve overall performance? These questions should be answered during
oversight of the Marine Sanctuary Program. I hope that this Committee will
follov up on these and similar issues rather than simply reauthorizing the
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My name is Col lette Deferrari, Conservation Representative for Friends of
the Earth, 4512 University Way N.E., Seattle, WA 98105. Friends of the Earth
is a national environmental organization with approximately 1,500 members in
the Pacitic Northwest, most of whom Iive in the coastal zone.

Title Ill of the Marine Protection, Research and Sanctuaries Act is a
crucial step in what should be a national commitment to protecting and
restoring our ocean resources. In designating certain marine areas as Marine
Sanctuaries, the Act recognizes the unique values of these offshore areas, and
provides for research, protection, and education. It is important, not as a
means of putting offshore lands off |imits, but as a way to ensure that uses
within sanctuaries are compatible with the marine ecosystem.

Unfortunately, however, the potential of the Marine Sanctuaries Act has
not been realized. Under this administration the program has been grossly
underfunded. Research and education activities have been cut back, only one
smal |l sanctuary has been designated, and virtual lv no work has been done to
add sites to the site evaluation list or to move sites already on the list to
active status. For example, we have heard nothing more of the candidate sites
for Washington state since they were put on the site evaluation | ist in 1984.
In particular, the Outer Coast area and the San Juan Islands area are
deserving of Marine Sanctuary status. In the Preliminary Candidate Marine
Sanctuary Site Evaluation of 1982, the Outer Coast area was described as
"highly productive" and "representative of pristine coastal enviromments," and
the area around the San Juans was characterized as supporting "an unusually
diverse array of marine habitats within a relatively small area."

At this time of decislon regarding the future of the Marine Sanctuaries
program, we strongly urge the Merchant Marine and Fisheries Committee to
empwer this program to effectively protect our valuable marine resources. We
urge that the Marire Sanotuaries Act be reauthorized with strengthening
amendments, and thaf it be adequately funded. Specifically, we ask that:

* A mechanism to force timely consideration of sanctuary proposals be
incorporated into the program. NOAA should be mandated to review the site
evaluation Iist and designate new sites within a given time frame (ie., NOAA
must designate at |east two sites as marine sanctuaries by the time the Act
next comes up for reauthorization.)

* Adequate damage regulations and penalties regarding sanctuaries be
establ ished. We support directing damage penalty monies into restoration of
damaged resources or into other sanctuary-related projects rather than into
the federal government general revenues.

* Congress appropriate at least $3.7 million to the Marine Sanctuaries
program in 1989. This is considered the minimum needed to maintain the
presently designated sites, and to add at least one additional site in the
near future.
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The Marine Sanctuaries program is an important facet of ocean awareness
and protection in this country. Without needed changes and the necessary
funds, however, we fear that this program will continue to fall short of both
Its expected and potential levels of effectiveness.

Thank you for the opportunity to submit these comments. Please send us a
copy of the Hearing Record when published.
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